Title 21, United States Code 8811.
Authority and criteria for classification of substances

(@) Rules and regulations of Attorney General; hearing

The Attorney General shall apply the provisions of this subchapter to the
controlled substances listed in the schedules established by section 812 of this title
and to any other drug or other substance added to such schedules under this
subchapter. Except as provided in subsections (d) and (e) of this section, the
Attorney General may by rule—

(1) add to such a schedule or transfer between such schedules any drug or other
substance if he—

(A) finds that such drug or other substance has a potential for abuse, and

(B) makes with respect to such drug or other substance the findings prescribed
by subsection (b) of section 812 of this title for the schedule in which such drug is
to be placed; or

(2) remove any drug or other substance from the schedules if he finds that the
drug or other substance does not meet the requirements for inclusion in any
schedule.

Rules of the Attorney General under this subsection shall be made on the record
after opportunity for a hearing pursuant to the rulemaking procedures prescribed by
subchapter Il of chapter 5 of title 5. Proceedings for the issuance, amendment, or
repeal of such rules may be initiated by the Attorney General (1) on his own
motion, (2) at the request of the Secretary, or (3) on the petition of any interested

party.
Grinspoon v. DEA, 828 F.2d 881, 886 (1st Cir. 1987):

We add, moreover, that the Administrator's clever argument conveniently omits
any reference to the fact that the pertinent phrase in section 812(b)(1)(B) reads “in
the United States,” (emphasis supplied). We find this language to be further
evidence that the Congress did not intend “accepted medical use in treatment in the



United States” to require a finding of recognized medical use in every state or, as
the Administrator contends, approval for interstate marketing of the substance.

Grinspoon v. DEA, 828 F.2d 881, 887 (1st Cir. 1987):

Unlike the CSA scheduling restrictions, the FDCA interstate marketing provisions
do not apply to drugs manufactured and marketed wholly intrastate. Compare 21
U.S.C. 8 801(5) with 21 U.S.C. § 321 (b), 331, 355(a). Thus, it is possible that a
substance may have both an accepted medical use and safety for use under medical
supervision, even though no one has deemed it necessary to seek approval for
interstate marketing.

Gonzales v. Raich, 545 U.S. 1, 28 n.37 (2005)

We acknowledge that evidence proffered by respondents in this case regarding the
effective medical uses for marijuana, if found credible after trial, would cast
serious doubt on the accuracy of the findings that require marijuana to be listed in
Schedule 1. See, e.g., Institute of Medicine, Marijuana and Medicine: Assessing the
Science Base 179 (J. Joy, S. Watson, & J. Benson eds. 1999) (recognizing that
“[s]cientific data indicate the potential therapeutic value of cannabinoid drugs,
primarily THC [Tetrahydrocannabinol] for pain relief, control of nausea and
vomiting, and appetite stimulation”); see also Conant v. Walters, 309 F.3d 629,
640-643 (CA9 2002) (Kozinski, J., concurring) (chronicling medical studies
recognizing valid medical uses for marijuana and its derivatives). But the
possibility that the drug may be reclassified in the future has no relevance to the
question whether Congress now has the power to regulate its production and
distribution. Respondents' submission, if accepted, would place all homegrown
medical substances beyond the reach of Congress’ regulatory jurisdiction.

Gonzales v. Oregon, 546 U.S. 243, 258 (2006):

The Attorney General has rulemaking power to fulfill his duties under the CSA.
The specific respects in which he is authorized to make rules, however, instruct us
that he is not authorized to make a rule declaring illegitimate a medical standard
for care and treatment of patients that is specifically authorized under state law.



