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Michael S. Hiller (MB 9871) 
HILLER,PC 
Pro Bono Attorneys for Plaint/ffe 
600 Madison Avenue 
NewYm,k, New York 10022 
(212) 319-4000 

UNITED STATES DISTRlCT COURT 
SOUTHERN DISTRICT OF NEW YORK 

••••••----------------------- X 
MARVIN WASHINGTON; DEAN 
BORTELL, as Parent of Infant ALEXIS 
BORTELL; JOSE BELEN; SEBASTIEN 
COTTE, as Parent ofinfant JAGGER 
COTTE; and CANNABIS CULTURAL 
ASSOCIATION, INC., 

Plaintiffs, 

- against -

JEFFERSON BEAUREGARD SESSIONS, : 
III, in his official capacity as United States 
Attorney General; UNITED STATES 
DEPARTMENT OF JUSTICE; CHARLES 
"CHUCK" ROSENBERG, in his official 
capacity as the Acting Director of tbe Drug 
Enforcement Administration; UNITED 
STATES DRUG ENFORCEMENT 
ADMINISTRATION; and the 
UNITED STATES OF .AJ,1.ERlC~ 

Defendants. 
-•--------------------------- X 

Joseph A. Bondy (.TB 6887) 
LAW OFFICES OF JOSEPH A. BONDY 
Pro Bono Attorneys for Plaintiff, 
1841 Broadway, Suite 910 
New York, New York 10023 

17 Civ. 5625 

AME!\'DED NOTICE OF APPEAL 

PLEASE TAh.'E NOTICE that Mm-vin Washington, Dea11 Bortell, Alexis Bortell, Jose 

Belen, Sebastien Cotte, Jagger Cotte, and Cannabis Cultural Association, Inc., plaintiffs in the 

above-captioned action ( collectively, "Plaintiffs"), hereby appeal to the United States Court of 

Appeals for the Second Circuit from each and every part of the Opinion and Order, and subsequent 

Judgment, granting the defendants' motion to dismiss Plaintiffs' .Amended Complaint, issued by 

United States District Judge Alvin K. Hellerstein, and entered in a Judgment, on the 26th day of 

February, 2018. 

A-1 
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Dated: NewYork,NewYork 
March 29, 2018 

LAW OFFICES OF JOSEPH A. BONDY 
Pro Bono Co-Counselfor Plaintiffs 

1841 Broadway, Suite 910 
NewYork,N.Y. 10023 

By: sf Joseph A. Bondy 
Joseph A. Bondy (JB 6887) 

To: JOON H. KIM 
Acting United States Attorney for the Southern District of New York 
Attorney for the Dcifi;ndants 
SAMUEL DOLINGER 
REBECCA S. TJNlO 
Assistant United States Attorneys 
86 Chambers Street, 3rd Floor 
New York, New York 10007 
Tel.: (212) 637-267712774 
E-mail: srunuel.dolinger@usdoj.gov 

rebeeca, tinio@usdoj.gov 

2 

A-2 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page4 of 261



SONY CM/ECF Version 6.2.1 5/29/18, 11:31 AM 

CLOSED,APPEAL,ECF 

U.S. District Court 
Southern District of New York (Foley Square) 

CIVIL DOCKET FOR CASE#: 1:17-cv-05625-AKH 

Washington et al v. Sessions et al 
Assigned to: Judge Alvin K. Hellerstein 

Date Filed: 07/24/2017 

Cause: 28:133ldp Fed. Question: Violation of Due Process 
Date Terminated: 02/26/2018 
Jury Demand: None 

Plaintiff 

Marvin Washington 

Plaintiff 

Dean Bortell 
as Parent/Guardian for Infant Alexis 
Bortel/ 

https://ectnysd,uscourts.gov/cgi-bin/DktRptp1?1064687B885879-L_1_0-1 

Nature of Suit: 440 Civil Rights: Other 
Jurisdiction: Federal Question 

represented by Michael Steven Hiller 
Hiller PC 
600 Madison Avenue 
New York, NY 10022 
212-319-4000 
Fax:212-753-4530 
Email: mhiller@hillerpc.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

David Clifford Holland 
The Law Offices of Michael Kennedy P.C. 
419 Park Avenue South, 16th Floor 
New York, NY 10016 
212 935 4500 
Fax: 212 980 6881 
Email: david.holland@att.net 
ATTORNEY TO BE NOTICED 

Joseph Aaron Bondy 
Law Offices of Joseph A. Bondy 
40 I Greenwich Street, 5th Floor 
New York, NY 10014 
(212) 219-3572 
Fax: (212) 219-8456 
Email: josephbondy@mac.com 
ATTORNEY TO BE NOTICED 

represented by Michael Steven Hiller 
(See above for address) 
LEAD ATTORNEY 

A-3 
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Plaintiff 

Alexis Bortell 

Plaintiff 

Jose Belen 

Plaintiff 

Sebastien Cotte 
as Parent/Guardian for Infant Jagger Cote 

http s :I/ e cf. ny s d. u scou rts. gov/cg i- bl n/D ktR pt. p 1?1 O 6 46 8 78885 87 9-L_1_ 0-1 

ATTORNEY TO BE NOTICED 

David Clifford Holland 
(See above for address) 
ATTORNEY TO BE NOTICED 

Joseph Aaron Bondy 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Michael Steven Hiller 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

David Clifford Holland 
(See above for address) 
ATTORNEY TO BE NOTICED 

Joseph Aaron Bondy 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Michael Steven Hiller 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

David Clifford Holland 
(See above for address) 
ATTORNEY TO BE NOTICED 

Joseph Aaron Bondy 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Michael Steven Hiller 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

David Clifford Holland 
(See above for address) 
ATTORNEY TO BE NOTICED 

5/29/18, 11:31 AM 
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Plaintiff 

Jagger Cotte 

Plaintiff 

Cannabis Cultural Association, Inc. 

V. 

Defendant 

Jefferson Beauregard Sessions, III 
in his official capacity as United States 
Attorney General 

Defendant 

Joseph Aaron Bondy 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Michael Steven Hiller 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

David Clifford Holland 
(See above for address) 
ATTORNEY TO BE NOTICED 

Joseph Aaron Bondy 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Michael Steven Hiller 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

David Clifford Holland 
(See above for address) 
ATTORNEY TO BE NOTICED 

Joseph Aaron Bondy 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Samuel Hilliard Dolinger 
U.S. Attorney's Office, SDNY 
86 Chambers Street, 3rd Floor 
New York, NY 10007 
(212) 637-2677 

5/29/18, 11:31 AM 

Email: samuel.dolinger@usdoj.gov 
ATTORNEY TO BE NOTICED 

United States Department of Justice represented by Samnel Hilliard Dolinger 

https:/fecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?10646878885879-L_1_0-1 Page 3 of 15 
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Defendant 

Charles Chuck Rosenberg 
in his official capacity as the Acting 
Director of the Drug Enforcement Agency 

Defendant 

United States Drug Enforcement Agency 

Defendant 

United States of America 

Defendant 

(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Samuel Hilliard Dolinger 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Samuel Hilliard Dolinger 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Samuel Hilliard Dolinger 
(See above for address) 
ATTORNEY TO BE NOTICED 

Robert W. Patterson represented by Samuel Hilliard Dolinger 

··-· 

(See above for address) 
ATTORNEY TO BE NOTICED 

.. 
1 

Date l<iled # Docket Text 

07/24/2017 l COMPLAINT against Charles P. Rosenberg, Jefferson Beauregard Sessions, III, 
UNITED STATES OF AMERICA, US Department of Justice, United States Drug 
Enforcement Agency (D.E.A.). (Filing Fee$ 400.00, Receipt Number 0208-
1393500l)Document filed by Jagger Cotte, Alexis Bortell, Cannabis Cultural 
Association, Inc., Dean Bortell, Jose Belen, Marvin Washington, Sebastien Cotte. 
(Attachments:# l Exhibit Exhibit I: Quinnipiac Poll,# Z Exhibit Exhibit 2: Hemp for 
Victory, fl .3. Exhibit Exhibit 3: Daily News Article,# 1 Exhibit Exhibit 4: Harper's 
Article,# ,l Exhibit Exhibit 5: Decision,# fi Exhibit Exhibit 6: Cannabis Patent,# 1 
Exhibit Exhibit 7: Ogden Memo,# li Exhibit Exhibit 8: Cole Memo,# 2. Exhibit Exhibit 

i 9: FinCen Memo,# lQ. Exhibit Exhibit 10: ASA Petition)(Hiller, Michael) (Entered: 
07124/2017) 

1············ ------

07/24/2017 " FILING ERROR - DEFICIENT SUMJVIONS REQUEST - PARTY NAME & 
CAPTION ERROR REQUEST FOR ISSUANCE OF SUMMONS as to ATTORNEY 

I GENERAL JEFFREY B. SESSIONS III, re: l Complaint. Document filed by Jose 
Belen, Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, (Hiller, Michael) Modified on 7/25/2017 (kl). (Entered: 07/24/2017) 

----

07/24/2017 .3. l<ILING ERROR - DEFICIENT SUMMONS REQUEST- PARTY NAME & 
CAPTION ERROR REQUEST FOR ISSUANCE OF SUMMONS as to DEA CHIEF 
CHARLES P. ROSENBERG, re: l Complaint,,,. Document filed by Jose Belen, Alexis 
Bortell, Dean Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien 

https://ecf.nysd.uscaurts.gov/cgi-bin/DktRpt.pl?10646878885879-L_1_0-1 Paga 4 of 15 
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Cotte. (Hiller, Michael) Modified on 7/25/2017 (kl). (Entered: 07/24/2017) 
'"w"' --- ----~--~ 

07/24/2017 1 FILING ERROR - DEFICIENT SUMMONS REQUEST- PARTY NAME & 
CAPTION ERROR REQUEST FOR ISSUANCE OF SUMMONS as to US DRUG 
ENFORCEMENT ADMINISTRATION, re: l Complaint,,,. Document filed by Jose 
Belen, Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte. (Hiller, Michael) Modified on 7/25/2017 (kl). (Entered: 07/24/2017) 

·---- ---~- ~--
07/24/2017 5. FILING ERROR - DEFICIENT SUMMONS REQUEST- PARTY NAME & 

CAPTION ERROR REQUEST FOR ISSUANCE OF SUMMONS as to US 
DEPARTMENT OF JUSTICE, re: l Complaint,,,. Document filed by Jose Belen, 
Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte. (Hiller, Michael) Modified on 7/25/2017 (kl). (Entered: 07/24/2017) 

-~~--•~·-·-"'·-· ·------
07/24/2017 ii :FILING ERROR - DEFICIENT SUMMONS REQUEST- PARTY NAME & 

CAPTION ERROR REQUEST FOR ISSUANCE OF SUMMONS as to UNITED 
STATES OF AMERICA, re: l Complaint,,,. Document filed by Jose Belen, Alexis 
Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien 
Cotte. (Hiller, Michael) Modified on 7/25/2017 (kl). (Entered: 07/24/2017) 

07/24/2017 1 NOTICE OF APPEARANCE by David Clifford Holland on behalf of Jose Belen, 
Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, Marvin Washington. (Holland, David) (Entered: 07/24/2017) 

... ---------------

07/25/2017 .8. NOTICE OF CHANGE OF ADDRESS by Michael Steven Hiller on behalf of Jose 
Belen, Alexis Bortell, Dean Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, Marvin Washington. New Address: Hiller, PC, 600 Madison Avenue, 
Floor 22, New York, New York, United States 10022, 2123194000. (Hiller, Michael) 
(Entered: 07/25/2017) 

07/25/2017 2 CIVIL COVER SHEET filed. (Hiller, Michael) (Entered: 07/25/2017) 
---------·--

07/25/2017 ***NOTICE TO ATTORNEY REGARDING PARTY MODIFICATION. Notice to 
attorney Michael Steven Hiller. The party information for the following 
party/parties has been modified: UNITED STATES OF AMERICA, United States 
Drug Enforcement Agency (D.E.A.), Administrator Charles P. Rosenberg, US 
Department of Justice, Attorney General Jefferson Beauregard Sessions, III, 
Sebastien Cotte, Dean Bortell. The information for the party/parties has been 
modified for the following reason/reasons: party name contained a typographical 
error; party name was entered in all caps; party text was omitted. (kl) (Entered: 
07/25/2017) 

.. 
07/25/2017 CASE OPENING INITIAL ASSIGNMENT NOTICE: The above-entitled action is 

assigned to Judge Alvin K. Hellerstein. Please download and review the Individual 
Practices of the assigned District Judge, located at 
htt12://nyscl.uscourts.gov/judges/District. Attorneys are responsible for providing 
courtesy copies to judges where their Individual Practices require such. Please 
download and review the ECF Rules and Instructions, located at 
htt12:/ /nysd .uscouns.gov/ecf_filing.ph]2. (kl) (Entered: 07/25/2017) 

. ""~ -,--,~---, --···--·-

07/25/2017 Magistrate Judge Kevin Nathaniel Fox is so designated. Pursuant to 28 U.S.C. Section 

https://ecf.nysd.uscourts,gov/cgl-b\n/DktRpt.pl?10646878885879-L_1_0-1 Page 5 of 15 
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i 636(c) and Fed. R. Civ. P. 73(b)(l) parties are notified that they may consent to proceed 
before a United States Magistrate Judge. Parties who wish to consent may access the 
necessary form at the following link: http://nysd.uscourts.gov/for111s.12h12. (kl) (Entered: 
07125/20 l 7) 

. ,.~-,~--~--•-•'-••-~- ~•, r-~a•- ... 

07/25/2017 Case Designated ECF. (kl) (Entered: 07125/2017) 
~~-·-"·'··""·'·• ----

07/25/2017 ***NOTICE TO ATTORNEY REGARDING DEFICIENT REQUEST FOR 
ISSUANCE OF SUMMONS. Notice to Attorney Michael Steven Hiller to RE-
FILE Document No. fi. Request for Issuance of Summons, 1 Request for Issuance 
of Summons, S. Request for Issuance of Summons, J Request for Issuance of 
Summons, l Request for Issuance of Summons. The filing is deficient for the 
following reason(s): PLEASE MAKE SURE THE PARTIES ARE ENTERED ON 
THE SUMMONS CAPTION EXACTLY AS THEY APPEAR ON THE INITIAL 
PLEADING. IF THEY DO NOT FIT, PLEASE LIST FIRST 

I PLAINTIFF/DEFENDANT AND THEN ADD "ET AL." ALSO, PLEASE 
ENTER THE PARTY AS TO WHO THE SUMMONS IS FOR EXACTLY AS 
THEY APPEAR ON THE COMPLAINT BOTH ON THE FORM AND IN 
DOCKET TEXT/ENTRY. Re-file the document using the event type Request for 
Issuance of Summons found under the event list Service of Process - select the 
correct filer/filers - and attach the co1Tect summons form PDF. (kl) (Entered: 
07 /25/2017) 

07/25/2017 lQ REQUEST FOR ISSUANCE OF SUMMONS as to JEFFERSON BEAUREGARD 
SESSIONS, III, in his official capacity as the United States Attorney General, re: l 
Complaint,,,. Document filed by Jose Belen, Alexis Bortell, Dean Bortell, Cannabis 
Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. (Hiller, 
Michael) (Entered: 07/25/2017) 

-•-~-~-,, "'--· ,,-~,~ 

07/25/2017 11 REQUEST FOR ISSUANCE OF SUMMONS as to UNITED STATES DEPARTMENT 
OF JUSTICE, re: l Complaint,,,. Document filed by Jose Belen, Alexis Bortell, Dean 
Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien Cottc, Marvin 
Washington. (Hiller, Michael) (Entered: 07/25/2017) 

. .,-.,.,~, .. ,·-~'"' -rn~-~" 

07/25/2017 ll REQUEST FOR ISSUANCE OF SUMMONS as to CHARLES "CHUCK" 
ROSENBERG, in his official capacity as the Acting Director of the Drug Enforcement 
Agency, re: l Complaint,,,. Document filed by Jose Belen, Alexis Bortell, Dean Bortell, 
Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. 
(Hiller, Michael) (Entered: 07/25/2017) 

07/25/2017 11 REQUEST FOR ISSUANCE OF SUMMONS as to UNITED STATES DRUG 
ENFORCEMENT AGENCY, re: l Complaint,,,. Document filed by Jose Belen, Alexis 
Bortell, Dean Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien 
Cotte, Marvin Washington. (Hiller, Michael) (Entered: 07/25/2017) 

07/25/2017 11 REQUEST FOR ISSUANCE OF SUMMONS as to UNITED STATES OF AMERICA, 
re: l Complaint,,,. Document filed by Jose Belen, Alexis Bortell, Dean Bortell, 
Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. 
(Hiller, Michael) (Entered: 07/25/2017) 

07 /?6/?nl 7 NOTTf'F OF A PPF.A RA Nf'F. hv lns1>nh Aarnn Rnnrlv nn hf>half nf Tn.<P. HP.IP.n A IP.xi.s 

https://ectnysd.uscourts.gov/cgi-bin/DktRpt.pl?10646878885879-L_1_0-1 Page 6 of 15 

A-8 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page10 of 261



SDNY CM/ECF Version 6.2.1 5/29/16, 11:31 AM 

--,--,-~-, 
12 

~ ..... ~~--~ ..,._ .... ,, __. ........ ,_._ -.1 ,.,_.,.._r··. ~-~·--- --.. ~-., --· ----~-- -- ---- ----·-~- --- .. -~ 
Bortell, Dean Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien 
Cotte, Marvin Washington. (Bondy, Joseph) (Entered: 07/26/2017) 

07/26/2017 l.!i FIRST RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate Parent. 
Document filed by Cannabis Cultural Association, Inc .. (Bondy, Joseph) (Entered: 
07/26/2017) 

""-'""······-·-· 

07/26/2017 lZ ELECTRONIC SUMMONS ISSUED as to Jefferson Beauregard Sessions, III. (rch) 
(Entered: 07/26/2017) 

' ·····- ~-,,,-~-~----, 

, 07/26/2017 J.B. ELECTRONIC SUMMONS ISSUED as to United States Department of Justice. (rch) 

! 
(Entered: 07126/2017) 

107/26/2017 l2 ELECTRONIC SUMMONS ISSUED as to Charles Chuck Rosenberg. (rch) (Entered: 
07/26/2017) 

M'"'""O . """"'""""•'-·-· """"'-""-""'" 

07/26/2017 20 ELECTRONIC SUMMONS ISSUED as to United States Drug Enforcement Agency. 
(rch) (Entered: 07/26/2017) 

07/26/2017 21 ELECTRONIC SUMMONS ISSUED as to United States of America, U.S. Attorney 
and U.S. Attorney General. (rch) (Entered: 07/26/2017) 

09/06/2017 22 AFFIDAVIT OF SERVICE of Summons and Complaint,,,. All Defendants. Service was 
made by Mail. Document filed by Jagger Cotte, Alexis Bortell, Cannabis Cultural 
Association, Inc., Dean Bmtell, Jose Belen, Marvin Washington, Sebastien Cotte. 
(Hiller, Michael) (Entered: 09/06/2017) 

09/06/2017 23 FIRST AMENDED COMPLAINT amending l Complaint,,, against Charles Chuck 
Rosenberg, Jefferson Beauregard Sessions, III, United States Department of Justice, 
United States Drug Enforcement Agency, United States of America.Document filed by 
Jagger Cotte, Alexis Bortell, Cannabis Cultural Association, Inc., Dean Bortell, Jose 
Belen, Marvin Washington, Sebastien Cotte. Related document: l Complaint,,,. 
(Attachments:# l Exhibit Poll,# 2 Exhibit Photo,# 1 Exhibit Article,#::!: Exhibit 
Article,# ,5, Exhibit Decision,# .6. Exhibit Patent Application,# 1 Exhibit 
Memorandum,# Ji Exhibit Memorandum,# 2. Exhibit Memorandum,# J_Q Exhibit 
Court Application)(Hiller, Michael) (Entered: 09/06/2017) 

-~--~"----,---,- -
09/08/2017 24 NOTICE OF APPEARANCE by Samuel Hilliard Dolinger on behalf of Charles Chuck 

Rosenberg, Jefferson Beauregard Sessions, III, United States Department of Justice, 
United States Drug Enforcement Agency, United States of America. (Dolinger, Samuel) 
(Entered: 09/08/2017) 

,, --~-----·-•---------•---""· ,_,,,_,,, 

09/1 J/2017 25 AFFIDAVIT OF SERVICE of Summons and Amended Complaint,,. Charles Chuck 
Rosenberg served on 9/7/2017, answer due 9/28/2017; Jefferson Beauregard Sessions, 
III served on 9/7/2017, answer due 9/28/2017; United States Department of Justice 
served on 9/7/2017, answer due 9/28/2017; United States Drug Enforcement Agency 
served on 9/7/2017, answer due 9/28/2017; United States of America served on 
9/7/2017, answer due 9/28/2017. Service was made by MAIL (Email). Document filed 
by Jagger Cotte; Alexis Bartell; Cannabis Cultural Association, Inc.; Dean Bortell; Jose 
Belen; Marvin Washington; Sebastien Cotte. (Hiller, Michael) (Entered: 09/11/2017) 

https;//ecf.nysd.uscourts.gov/cgi-bin/DktRpt,pl?10646878885879-L_1_0-1 Page 7 of 15 
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•. ,_, ___ ,-,< 

09/11/2017 26 ORDER DENYING A TEMPORARY RESTRAINING ORDER: On September 7, 
2017, plaintiffs filed an order to show cause seeking a temporary restraining order in 
this action. I heard both parties in an on-the-record hearing on September 8, 2017. 
Plaintiffs' motion for a temporary restraining order is denied. After considering the four 
requirements for issuing a temporary injunction, and for the reasons stated on the 
record, I hold that the requirements are not satisfied. See Am. Civil Liberties Union v. 
Clapper, 804 F.3d 617, 622 (2d Cir. 2015) ("A party seeking a preliminary injunction 
must generally show a likelihood of success on the merits, a likelihood of irreparable 
harm in the absence of preliminary relief, that the balance of equities tips in the party's 
favor, and that an injunction is in the public interest."). A complete record is required. 
The parties shall proceed as expeditiously as is just and proper. The hearing will 
consolidate the hearing on a motion for a preliminary injunction with the trial on the 
merits. See Fed. R. Civ. P. 65(a)(2) ("Before or after beginning the hearing on a motion 
for a preliminary injunction, the court may advance the trial on the merits and 
consolidate it with the hearing."). Discovery shall commence promptly. The parties 
shall confer and submit a joint letter on September 11, 2017 to outline the discovery 
that will be necessary in this case, along with a proposed discovery and briefing 
schedule. A hearing will be scheduled promptly thereafter. (Signed by Judge Alvin K. 
Hellerstein on 9/11/2017) (ap) (Entered: 09/11/2017) 

---- ...... - ... , 

i 09/11/2017 27 LETTER addressed to Judge Alvin K. Hellerstein from Samuel Dolinger dated 
I 

9/11/2017 re: request for reconsideration of the Court's scheduling determinations. 
Document filed by Charles Chuck Rosenberg, Jefferson Beauregard Sessions, III, 
United States Department of Justice, United States Drug Enforcement Agency, United 
States of America.(Dolinger, Samuel) (Entered: 09/11/2017) 

·-~'' 

09/11/2017 28 FIRST LETTER addressed to Judge Alvin K. Hellerstein from Lauren A. Rudick dated 
September 11, 2017 re: Extension to Submit Joint Scheduling Letter Regarding 
Discovery. Document filed by Jose Belen, Alexis Bartell, Dean Bartell, Cannabis 
Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington.(Hiller, 
Michael) (Entered: 09/11/2017) 

09/14/2017 29 LETTER addressed to Judge Alvin K. Hellerstein from Samuel Dolinger dated 
9/14/2017 re: Defendants' response to the Court's order regarding discovery scheduling. 
Document filed by Charles Chuck Rosenberg, Jefferson Beauregard Sessions, III, 
United States Department of Justice, United States Drug Enforcement Agency, United 
States of America.(Dolinger, Samuel) (Entered: 09/14/2017) 

09/14/2017 30 FIRST LETTER addressed to Judge Alvin K. Hellerstein from Michael S. Hiller dated 
9/14/17 re: Joint Scheduling Letter Regarding Discovery. Document filed by Jose 
Belen, Alexis Bortell, Dean Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, Marvin Washington. (Attachments:# l Exhibit Email,# 2c Exhibit 
Email,# ;1 Exhibit Email,#::!: Exhibit Email,# 1 Exhibit Email)(Hiller, Michael) 
(Entered: 09/14/2017) 

~ .. ,.-,s,--,,~ 

09/15/2017 ll LETTER addressed to Judge Alvin K. Hellerstein from Samuel Dolinger dated 
9/15/2017 re: Defendants' response to Plaintiffs' letter filed September 14, 2017. 
Document filed by Charles Chuck Rosenberg, Jefferson Beauregard Sessions, III, 

https;//ecf.nysd,uscourts.gov/cgi-bin/DktRpt,pl?10646878885879-L_1_0~1 Page 8 of 15 
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09/15/2017 

United States Department of Justice, United States Drug Enforcement Agency, United 
States of America.(Dolinger, Samuel) (Entered: 09/15/2017) 

32 SECOND LETTER addressed to Judge Alvin K. Hellerstein from Michael S. Hiller 
dated 9-15-17 re: Opposing Counsel's Violation of the Judge's Rules. Document filed by 
Jose Belen, Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger 
Cotte, Sebastien Cotte, Marvin Washington.(Hiller, Michael) (Entered: 09/15/2017) 

------~--,•--··---+---+------------------------------- ,,,.,,,,,,,.,,,, 
09/20/2017 33 ORDER: At the case management conference held September 8, 2017, I suggested to 

the parties that discovery proceed according to a schedule to be agreed to, and that a 
motion to dismiss by the government be deferred. The government insists, however, 
that it wishes to test the legal sufficiency of the complaint before discovery, and that it 
can file a motion promptly. Upon reconsideration, I order as follows: I. The 
government shall file its motion, pursuant to either Fed. R. Civ. P. 12(b), or, upon 
answering, pursuant to Fed. R. Civ. P. 12(c), by October 13, 2017. 2. Plaintiffs shall file 
opposition papers by November 3, 2017. 3. The government shall file reply papers by 
November 15, 2017. 4. Discovery shall await determination of this motion. 5. Both 
parties shall prepare the papers required for their Initial Disclosures pursuant to Fed. R. 
Civ. P. 26(a)(l), so that production can be made within seven days after the motion is 
determined, if it is determined favorably to plaintiffs. (Motions due by 10/13/2017. 
Responses due by 11/3/2017. Replies due by 11/15/2017.) (Signed by Judge Alvin K. 
Hellerstein on 9/20/2017) (ras) (Entered: 09/20/2017) 

,~------+--+---·---------------------------------! 
09/28/2017 

09/28/2017 

34 TRANSCRIPT of Proceedings re: ARGUMENT held on 9/8/2017 before Judge Alvin 
K. Hellerstein. Court Reporter/Transcriber: Pamela Utter, (212) 805-0300. Transcript 
may be viewed at the court public terminal or purchased through the Court 
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After 
that date it may be obtained through PACER. Redaction Request due 10/19/2017. 
Redacted Transcript Deadline set for 10/30/2017. Release of Transcript Restriction set 
for 12/27/2017 .(McGuirk, Kelly) (Entered: 09/28/2017) 

35 NOTICE OF FILING OF OFFICIAL TRANSCRIPT Notice is hereby given that an 
official transcript of a ARGUMENT proceeding held on 9/8/17 has been filed by the 
court reporter/transcriber in the above-captioned matter. The parties have seven (7) 
calendar days to file with the court a Notice of Intent to Request Redaction of this 
transcript. If no such Notice is filed, the transcript may be made remotely electronically 
available to the public without redaction after 90 calendar days ... (McGuirk, Kelly) 
(Entered: 09/28/2017) 

1-------t--+------------------------------ -·--·--·-· 
10/13/2017 

10/13/2017 

36 MOTION to Dismiss . Document filed by Jefferson Beauregard Sessions, III, United 
States Department of Justice, United States Drug Enforcement Agency, United States of 
America, Robert W. Patterson.(Dolinger, Samuel) (Entered: I 0/13/2017) 

37 MEMORANDUM OF LAW in Support re: 36 MOTION to Dismiss .. Document filed 
by Robert W. Patterson, Jefferson Beauregard Sessions, III, United States Department 
of Justice, United States Drug Enforcement Agency, United States of America. 
(Dolinger, Samuel) (Entered: 10/13/2017) 

-.,a,.,-.... --,~-~,-,--+--+------------~-------------------1 
10/31/2017 38 FIRST LETTER addressed to Judge Alvin K. Hellerstein from Lauren A. Rudick dated 

October 31, 2017 re: Request for adjournment of the parties' briefing schedule. 

https :// ecf. nysd. uscou rts , gov /cgl-b in/D ktR pt. p 171 0646 8 7 8 8 8 5 8 7 9-L_ 1 _0- 1 Page 9 of 15 
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Document filed by Jose Belen, Alexis Bortell, Dean Bortell, Cannabis Cultural 
Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington.(Hiller, Michael) 
(Entered: 10/31/2017) 

1--------·-- -'••··-·"·'-···--··-

11/01/2017 39 MEMO ENDORSEMENT on re: 38 Letter, filed by Jose Belen, Marvin Washington, 
Jagger Cotte, Alexis Bortell, Dean Bortell, Sebastien Cotte, Cannabis Cultural 
Association, Inc. ENDORSEMENT: So ordered. (Responses due by 11/10/2017. 
Replies due by 11/22/2017 .) (Signed by Judge Alvin K. Hellerstein on 11/1/2017) (ras) 
(Entered: 11/01/2017) 

M>.,,,O<•••--••••• . 

11/08/2017 40 CONSENT MOTION for Extension of Time to File Response/Reply as to 36 MOTION 
to Dismiss .. Document filed by Jose Belen, Alexis Bortell, Dean Bortell, Cannabis 
Cultural Association, Inc., Jagger Cotte, Sebastien Cotte.(Holland, David) (Entered: 
11/08/2017) 

11/09/2017 11 MEMO ENDORSEMENT granting 40 CONSENT MOTION for Extension of Time to 
File Response/Reply as to 36 MOTION to Dismiss. ENDORSEMENT: So ordered. 
(Responses due by 11/27/2017. Replies due by 12/11/2017.) (Signed by Judge Alvin K. 
Hellerstein on 11/9/2017) (ras) (Entered: 11/09/2017) 

•.·· ""''~~-

11/27/2017 42 ENDORSED LETTER addressed to Judge Alvin K. Hellerstein from David C. Holland 
dated 11/27117 re: Plaintiffs request that the deadline by which to interpose opposition 
to the Government's dismissal motion be extended to Friday, December 1, 2017, and the 
Government's deadline to submit a Reply extended to Friday, December 15, 2017. 
ENDORSEMENT: So Ordered. ( Responses due by 12/1/2017, Replies due by 
12/15/2017.) (Signed by Judge Alvin K. Hellerstein on 11/27/2017) (mro) (Entered: 
11/28/2017) 

,,,.. ... ~., 0»••""~""" ~-
12/01/2017 43 DECLARATION of Michael S. Hiller in Opposition re: 36 MOTION to Dismiss .. 

Document filed by Jose Belen, Alexis Bartell, Dean Bortell, Cannabis Cultural 
Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. (Attachments:# l 
Exhibit Amended Complaint,# 2. Exhibit Qunnipiac Poll,# 1 Exhibit Hemp for Victory, 
# 1 Exhibit Article,# 2 Exhibit Article,# (i Exhibit ALJ Young Decision,# 1 Exhibit 
Patent Application,# Jl. Exhibit Ogden Memo,# 2 Exhibit Cole Memo,# l.Q Exhibit 
FinCEN Guidance,# 11 Exhibit ASA Request,# 12. Affidavit Aff. of Joseph A. Bondy, 
# ll Affidavit Aff. Kordell Nesbitt,# H Affidavit Aff. of Leo Bridgewater,# 12 
Affidavit Aff. of Thomas Motley)(Hiller, Michael) (Entered: 12/01/2017) 

12/01/2017 44 MEMORANDUM OF LAW in Opposition re: 36 MOTION to Dismiss .. Document 
filed by Jose Belen, Alexis Bortell, Dean Bortell, Cannabis Cultural Association, Inc., 
Jagger Cotte, Sebastien Cotte, Marvin Washington. (Attachments: # l Appendix Chart, 
# 2. Appendix Kadonsky v. Lee)(Hiller, Michael) (Entered: 12/01/2017) 

--•"~"·--·•--·· 
12/01/2017 45 MEMORANDUM OF LAW in Opposition re: 36 MOTION to Dismiss .. Document 

filed by Jose Belen, Alexis Bortell, Dean Bortell, Cannabis Cultural Association, Inc., 
Jagger Cotte, Sebastien Cotte, Marvin Washington. (Hiller, Michael) (Entered: 
12/01/2017) 

12/01/2017 46 MEMORANDUM OF LAW in Opposition re: 36 MOTION to Dismiss .. Document 
filed by Jose Belen, Alexis Bortell, Dean Bortell, Cannabis Cultural Association, Inc., 

https;//ecf.nysd.uscourts.gov/cgl-bln/DktRpt.pl?10646878885879-L_1_0-1 Page 10 of 15 
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Jagger Cotte, Sebastien Cotte, Marvin Washington. (Hiller, Michael) (Entered: 
12/01/2017) 

,,,_,,-,..,_,_~,,,-""''"'''W'"'' 

12/13/2017 47 CONSENT LETTER MOTION for Extension of Time to File Response/Reply 
addressed to Judge Alvin K. Hellerstein from Samuel Dolinger dated 12/13/2017. 
Document filed by Robert W. Patterson, Jefferson Beauregard Sessions, III, United 
States Department of Justice, United States Drug Enforcement Agency, United States of 
America.(Dolinger, Samuel) (Entered: 12/13/2017) 

12/13/2017 48 ORDER granting 47 Letter Motion for Extension of Time to File Response/Reply re 36 
MOTION to Dismiss. So ordered. (Replies due by 12/29/2017.) (Signed by Judge Alvin 
K. Hellerstein on 12/13/2017) (ras) (Entered: 12/13/2017) 

" ____ ,_ 

12/29/2017 49 REPLY MEMORANDUM OF LAW in Support re: 36 MOTION to Dismiss .. 
Document filed by Robert W. Patterson, Jefferson Beauregard Sessions, III, United 
States Department of Justice, United States Drug Enforcement Agency, United States of 
America. (Dolinger, Samuel) (Entered: 12/29/2017) 

01/05/2018 50 ENDORSED LETTER addressed to Concerned Parties from Brigitte Jones dated 
1/5/2018 re: You are hereby notified that you are required to appear for an oral 
argument. Date: February 14, 2018. Time: 2:30 pm. Place: U.S. Courthouse - Southern 
District of New York, 500 Pearl Street, Courtroom 14D, New York, New York, I 0007. 
It is ORDERED that counsel to whom this Order is sent is responsible for faxing a copy 
to all counsel involved in this case and retaining verification of such in the case file. Do 
not fax such verification to Chambers. ENDORSEMENT: So Ordered. (Oral Argument 
set for 2/14/2018 at 02:30 PM in Courtroom 14D, 500 Pearl Street, New York, NY 
10007 before Judge Alvin K. Hellerstein.) (Signed by Judge Alvin K. Hellerstein on 
1/5/2018) (ras) (Entered: 01/05/2018) 

'"""·rn·,··~~•' 

01/08/2018 21 LETTER addressed to Judge Alvin K. Hellerstein from Samuel Dolinger dated 
1/8/2018 re: Attorney General's memorandum regarding marijuana enforcement dated 
January 4, 2018. Document filed by Robert W. Patterson, Jefferson Beauregard 
Sessions, III, United States Department of Justice, United States Drug Enforcement 
Agency, United States of America. (Attachments: # l Exhibit A - Attorney General's 
Memorandum)(Dolinger, Samuel) (Entered: 01/08/2018) 

~-- .. ·-~-

01/10/2018 52 LETTER addressed to Judge Alvin K. Hellerstein from Michael S. Hiller dated January 
I 0, 2018 re: Response to the letter submitted January 8, 2018 by Samuel Dolinger on 
behalf of the defendants .. Document filed by Jose Belen, Alexis Bortell, Dean Bartell, 
Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. 
(Hiller, Michael) (Entered: 0 I /10/2018) 

•"-~-

01/31/2018 53 ORDER: On September 8, 2017, plaintiffs moved the Court for an order to show cause 
why a temporary restraining order should not issue, That same day, the Court denied 
plaintiffs motion, and the Court issued a written order confirming that result on 
September 11, 2017. The Court is now aware that none of the briefing associated with 
plaintiffs' motion was placed on the ECF docket. The parties shall submit all 
outstanding filings that were submitted to the Court but not placed on the docket no 
later than February 2, 2018, (Signed by Judge Alvin K. Hellerstein on 1/31/2018) (ras) 
(Entered: 01/31/2018) 
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01/31/2018 
, , 

01/31/2018 

, 

01/31/2018 

01/31/2018 

Set/Reset Deadlines: Brief due by 2/2/2018. (ras) (Entered: 01/31/2018) 

54 DECLARATION of Michael S. Hiller in Support re: 53 Order,,. Document filed by Jose 
Belen, Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, Marvin Washington. (Attachments:# l Affidavit Alexis Bartell,# 2, 
Affidavit Dean Bartell,# l Affidavit Dr. Gedde, # 1 Affidavit Roger Stone,# 1 Exhibit 
1, # si Exhibit 2, # 1 Exhibit 3, # ll. Exhibit 4, # 2, Exhibit 5, # .ill Exhibit 6, # 11 Exhibit 
6 Part II,# 12, Exhibit 7, # U Exhibit 8, # .11 Exhibit 8 Part II,# 12 Exhibit 9, # 12 
Exhibit 10, # 11 Exhibit 11, # lll. Exhibit 12, # 12, Exhibit 13, # 20 Exhibit 14, # 2,1 
Exhibit 15, # 22 Exhibit 16, # 23 Exhibit 17, # 24 Exhibit 18, # 25 Exhibit 19, # 26 
Exhibit 20, # 27 Exhibit 21, # 28 Exhibit 22, # 29 Exhibit 23, # 30 Exhibit 24)(Hiller, 
Michael) (Entered: 01/31/2018) 

55 DECLARATION of Keith Stroup in Support re: 53 Order,,. Document filed by Jose 
Belen, Alexis Bartell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, Marvin Washington. (Hiller, Michael) (Entered: 01/31/2018) 

56 MEMORANDUM OF LAW in Support re: 53 Order,,. Document filed by Jose Belen, 
Alexis Bortell, Dean Bartell, Cannabis Cultural Association, Inc., Jagger Cotte, 
Sebastien Cotte, Marvin Washington. (Hiller, Michael) (Entered: 01/31/2018) 

--··-~·~·~········= •••• --,.~.~-- >-------------------------------- -·-·---"' 
01/31/2018 57 MEMORANDUM OF LAW in Opposition to Request for a Temporary Restraining 

Order, dated September 8, 2017. Document filed by Robert W. Patterson, Jefferson 
Beauregard Sessions, III, United States Department of Justice, United States Drug 
Enforcement Agency, United States of America. (Dolinger, Samuel) (Entered: 
01/31/2018) 

i 

-·-··-···--·-· ---,.,--------------------------------------; 
02/12/2018 58 LETTER addressed to Judge Alvin K. Hellerstein from Joseph A. Bondy, Esq. dated 

February 12, 2018 re: Facilitating audio/video link to Plaintiff Alexis Bortell, and 
moving to ceremonial courtroom. Document filed by Alexis Bortell .(Bondy, Joseph) 
(Entered: 02/ 12/20 I 8) 

____ ,_, ___ ---t--+-------------------------------,..___j 
02/13/2018 59 MEMO ENDORSEMENT on re: 58 LETTER addressed to Judge Alvin K. Hellerstein 

from Joseph A. Bondy, Esq. dated February 12, 2018 re: Facilitating audio/video link to 
Plaintiff Alexis Bartell, and moving to ceremonial courtroom. Document filed by 
Alexis Bartell. ENDORSEMENT: Oral argument will be held in Courtroom 14D. 
Arrangements for a direct line to plaintiff, and any others, should be made with the 
District Executive. (Signed by Judge Alvin K. Hellerstein on 2/12/2018) (rjm) (Entered: 
02/13/2018) 

,, , ,,,---+~--·,----~--------------------------~ 
02/13/2018 60 ENDORSED LETTER addressed to Concerned Parties from Brigitte Jones dated 

2/13/2018 re: You are hereby notified that the previous oral argument scheduled for 
February 14, 2018 at 2:30 p.m. is cancelled. You are hereby notified that you are 
required to appear for oral argument. Date: February 14, 2018. Time: 11 :00 a.m. Place: 
U.S. Courthouse - Southern District of New York, 500 Pearl Street, Courtroom 14D, 
New York, New York, 10007. It is ORDERED that counsel to whom this Order is sent 
is responsible for faxing a copy to all counsel involved in this case and retaining 
verification of such in the case file. Do not fax such verification to Chambers. 
ENDORSEMENT: So Ordered. (Oral Argument set for 2/14/2018 at 11:00 AM in 

https :/( ecf. nysd, uscourts .gov/ cg!- bin/DktR pt. p 1?1 0 646 87 8 8 85 8 79 - l_ 1 _ 0-1 Page 12 of 15 
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Courtroom 14D, 500 Pearl Street, New York, NY 10007 before Judge Alvin K. 
Hellerstein.) (Signed by Judge Alvin K. Hellerstein on 2/13/2018) (ras) (Entered: 
02/13/2018) 

; .,. .. ~ "-~~--· -"~--- ·-- --- . ---,-

02/20/2018 .61 LETTER addressed to Judge Alvin K. Hellerstein from Michael S. Hiller dated 
February 20, 2018 re: Motion to Dismiss. Document filed by Jose Belen, Alexis Bo1tell 
Dean Bortell, Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, 
Marvin Washington.(Hiller, Michael) (Entered: 02/20/2018) 

02/23/2018 ri2 LETTER addressed to Judge Alvin K. Hellerstein from Samuel Dolinger dated 
2/23/2018 re: Defendants' response to Plaintiffs' letter dated February 20, 2018. 
Document filed by Robert W. Patterson, Jefferson Beauregard Sessions, III, United 
States Department of Justice, United States Drug Enforcement Agency, United States o f 
America.(Dolinger, Samuel) (Entered: 02/23/2018) 

~---- -----•--~--••--

02/23/2018 li3. MEMO ENDORSEMENT: on re: .61 Letter, filed by Jose Belen, Marvin Washington, 
Jagger Cotte, Alexis Bartell, Dean Bortell, Sebastien Cotte, Cannabis Cultural 
Association, Inc. ENDORSEMENT: Motion for reconsideration of ruling is denied. I 
have reviewed all the arguments stated in this Jetter, which will be docketed. There is 
not good reason to extend the period for briefing. (Signed by Judge Alvin K. Hellerstei n 
on 2/23/2018) (ap) (Entered: 02/23/2018) 

-·--- -· ·~ 
02/26/2018 64 OPINION AND ORDER GRANTING MOTION TO DISMISS re: 12 MOTION to 

Dismiss, filed by United States Drug Enforcement Agency, Jefferson Beauregard 
Sessions, III, Robert W. Patterson, United States Department of Justice, United States 
of America. For the reasons stated herein, defendants' motion to dismiss the complaint 
is granted. Plaintiffs have already amended their complaint once, and I find that further 
amendments would be futile. Ruffolo v. Oppenheimer & Co., 987 F.2d 129,131 (2d 
Cir. 1993). The clerk is instructed to terminate the motion (ECF 36), mark the case as 
closed, and tax costs as appropriate. (Signed by Judge Alvin K. Hel!erstein on 
2/26/2018) (ras) (Entered: 02/26/2018) 

I·'"--··--< 

02/26/2018 Transmission to Judgments and Orders Clerk. Transmitted re: M Opinion and Order 
Granting Motion to Dismiss to the Judgments and Orders Clerk. (ras) (Entered: 
02/26/2018) 

'""" ___ 

02/26/2018 n5. CLERK'S JUDGMENT re: M Memorandum & Opinion, in favor of United States 
Department of Justice, United States Drug Enforcement Agency, United States of 

i America, Charles Chuck Rosenberg, Jefferson Beauregard Sessions, III, Robert W. 
i Patterson against Cannabis Cultural Association, Inc., Alexis Bortell, Dean Bartell, 

Jagger Cotte, Jose Belen, Marvin Washington, Sebastien Cotte. It is hereby ORDERED 
ADJUDGED AND DECREED: That for the reasons stated in the Court's Opinion and 
Order dated February 26, 2018, defendants' motion to dismiss the complaint is granted. 
Plaintiffs have already amended their complaint once, and the court finds that further 
amendments would be futile. Ruffolo v. Oppenheimer & Co., 987 F.2d 129, 131 (2d 
Cir. 1993); accordingly, the case is closed. (Signed by Clerk of Court Ruby Krajick on 
02/26/2018) (Attachments:# l Right to Appeal)(km) (Entered: 02/26/2018) 

- _;,-;-,,,;w•,,M• 

02/26/2018 Terminate Transcript Deadlines (km) (Entered: 02/26/2018) 
-· ,··~· 

O'l /f\Q /'1n IQ TD I\ l\.1 C'f"D TD'T' ,...,,-f 0 .. ,..,,.,,,"",,.,--1;...,.,....n ... ,,.. rinl\.Tl:JC'D C"i\.Tf""l"C' l,,. 1 rl ..-,.,,... '1 / I 11 /')(\ l Q ho-f..----..-0 lnrl "'"" 
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V.J/VU/~V.lU 

66 
,l .l.'.,),.l "I \..J'\.....,.l"'...l.l I. \.ll I_ I vvvvu.1.115~ 11..,. '-....,\....11 "l..l .L.,J.'..L.,l "I VL., 11\,.;J\.l Vil k.'/ .l "Tl k,V .Lu Ulv.l VJ\., J uu.51,,., 

Alvin K. Hellerstein. Court Reporter/Transcriber: Steven Greenblum, (212) 805-0300. 
Transcript may be viewed at the court public terminal or purchased through the Court 
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After 
that date it may be obtained through PACER. Redaction Request due 3/29/2018. 
Redacted Transcript Deadline set for 4/9/2018. Release of Transcript Restriction set for 
6/6/2018.(McGuirk, Kelly) (Entered: 03/08/2018) 

03/08/2018 67 NOTICE OF FILING OF OFFICIAL TRANSCRIPT Notice is hereby given that an 
official transcript of a CONFERNECE proceeding held on 2/ 14/ 18 has been filed by the 
court reporter/transcriber in the above-captioned matter. The parties have seven (7) 
calendar days to file with the court a Notice of Intent to Request Redaction of this 
transcript. If no such Notice is filed, the transcript may be made remotely electronically 
available to the public without redaction after 90 calendar days ... (McGuirk, Kelly) 
(Entered: 03/08/2018) 

~--••· -- --

03/13/2018 68 TRANSCRIPT of Proceedings re: conference held on 2/14/2018 before Judge Alvin K. 
Hellerstein. Court Reporter/Transcriber: Steven Greenblum, (212) 805-0300. Transcript 
may be viewed at the court public terminal or purchased through the Court 
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After 
that date it may be obtained through PACER. Redaction Request due 4/3/2018. 
Redacted Transcript Deadline set for 4/13/2018. Release of Transcript Restriction set 
for 6/11/2018.(McGuirk, Kelly) (Entered: 03/13/2018) 

03/13/2018 69 NOTICE OF FILING OF OFFICIAL TRANSCRIPT Notice is hereby given that an 
official transcript of a conference proceeding held on 2/14/18 has been filed by the court 
reporter/transcriber in the above-captioned matter. The parties have seven (7) calendar 
days to file with the court a Notice of Intent to Request Redaction of this transcript. If 
no such Notice is filed, the transcript may be made remotely electronically available to 
the public without redaction after 90 calendar days ... (McGuirk, Kelly) (Entered: 
03/13/2018) 

---------- ,--~-- ··--"-·""" 

03/28/2018 70 NOTICE OF APPEAL from 65 Clerk's Judgment,,, 64 Memorandum & Opinion,,. 
Document filed by Jose Belen, Alexis Bortell, Dean Bartell, Cannabis Cultural 
Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. Filing fee$ 
505.00, receipt number 0208-14870190. Form C and Form Dare due within 14 days to 
the Court of Appeals, Second Circuit. (Hiller, Michael) (Entered: 03/28/2018) 

---···-~--- -~--

03/28/2018 Transmission of Notice of Appeal and Certified Copy of Docket Sheet to US Court of 
Appeals re: 70 Notice of Appeal,. (nd) (Entered: 03/28/2018) 

······· 

03/28/2018 Appeal Record Sent to USCA (Electronic File). Certified Indexed record on Appeal 
Electronic Files for 70 Notice of Appeal, filed by Jose Belen, Marvin Washington, 
Jagger Cotte, Alexis Bortell, Dean Bortell, Sebastien Cotte, Canuabis Cultural 
Association, Inc. were transmitted to the U.S. Court of Appeals. (nd) (Entered: 
03/28/2018) 

--'"'·"·'--

03/29/2018 11 AMENDED NOTICE OF APPEAL re: 70 Notice of Appeal, 65 Clerk's Judgment,,, 64 
Memorandum & Opinion,,. Document filed by Jose Belen, Alexis Bortell, Dean Bortell, 
Cannabis Cultural Association, Inc., Jagger Cotte, Sebastien Cotte, Marvin Washington. 
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i 
03/30/2018 

03/30/2018 

5/29/18, 11:31 AM 

(Hiller, Michael) (Entered: 03/29/2018) 

Transmission of Notice of Appeal and Certified Copy of Docket Sheet to US Court of 
Appeals re: 11Amended Notice of Appeal. (tp) (Entered: 03/30/2018) 

First Supplemental ROA Sent to USCA (Electronic File). Certified Supplemental 
Indexed record on Appeal Electronic Files for 11 Amended Notice of Appeal, filed by 
Jose Belen, Marvin Washington, Jagger Cotte, Alexis Bartell, Dean Bartell, Sebastien 
Cotte, Cannabis Cultural Association, Inc. were transmitted to the U.S. Court of 
Appeals. (tp) (Entered: 03/30/2018) 

-----~ _ _,_ __ , __________________ ___c _________ -·- ' 

,,,,,.' '"'"""""""_ ... -,--,--

I PACER Service Center 

I Transaction Receipt 

I 05/29/2018 l l:31:39 

PACim 
.loseph9697:2568147:0 Client Code: Login: 

nescl"iplion: Docket Report 
, Search 1: l 7-cv-05625-
Criteria: AKH 

Billable 
13 lco,l, juo Pages: 
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UN1TED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-----------•-••----------•••· X 

MARVIN WASHINGTON, DEAN 
BORTELL, as Parent of Infant ALEXIS 
BORTELL; JOSE BELEN; SEBASTIEN 
COTTE, as Parent of Infant JAGGER 
COTTE; and CANNABIS CULTURAL 
ASSOCIATION, INC., 

Plaintiffs, 

- against -

JEFFERSON BEAUREGARD SESSIONS, : 
III, in his official capacity as United States 
Attorney General; UNITED STATES 
DEPARTMENT OF JUSTICE; CHARLES 
"CHUCK" ROSENBERG, inhls official 

capacity as the Acting Director of the Drug 
Enforcement Administration; UNITED 
STATES DRUG ENFORCEMENT 
ADMINISTRATION; and the 
UNITED STATES OF AMERICA, 

Defendants. 

········--·-·--···----------· X 

AMENDED COMPLAINT 

17 Civ. 5625 

PLAINTIFFS MARVIN WASHINGTON, DEAN BORTELL, as Parent/Guardian for 

Infant ALEXIS BORTELL, JOSE BELEN, SEBASTIEN COTTE, as Parent/Guardian for Infant 

JAGGER COTTE, and the CANNABIS CULTURAL ASSOCIATION, INC. (collectively, 

"Plaintiffs"), as and for their Amended Complaint against defendants (''Defendants"), allege as 

follows: 

PRELIMINARY STATEMENT 

1. . This action is brought on behalf of two young children, their fathers, an American 

military veteran, a retired professional football player and a non-profit membership organization, 
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all of whom have suffered harm, and who are continuously threatened with additional harm, by 

reason of the provisions of the Controlled Substances Act ("CSA"). 21 U.S.C. §801, et. seq. The 

CSA has wrongfully and unconstitutionally criminalized the cultivation, distribution, sale, and 

possession of Cannabis ( comprised of Cannabis Sativa, Cannabis lndica, and Cannabis Ruder al is), 

which, historically, has been harvested to produce, among other things, medicine, industrial hemp, 

and a substance lmown as tetrahydrocannabinol ("THC").' 

2. Although not styled as a class action, this lawsuit stands to benefit tens of millions 

of Americans who require, but are unable to safely obtain (and in far too many instances, unable to 

obtain at all, safely or not), Cannabis for the treatment of their illnesses, diseases and medical 

conditions, the successful treatment of which is dependent upon its curative properties.2 In addition, 

this lawsuit, if successful, would aid in the restoration of communities hardest hit and most 

egregiously stigmatized by the Federal Government's misguided, Crusades-like "War on Drugs." 

3. As shown below, despite the relatively recent and inappropriate stigmatization of 

Cannabis in the United States as a supposed "gateway drug" used primarily used by "hippies" and 

minorities, there is a long and rich history, dating back thousands of years, of people from virtually 

every part of the world using Cannabis for medical, industrial, spiritual, and recreational purposes.' 

1Robert Deitch, HEMP -AMERICAN HISTORY REVISJIBD: THE PLANT WITII A DIVIDED HISTORY 3 
(2003 ); Editors of the Encyclopedia Britannica, Cannabis, ENCYCLOPEDIA BRlTANNlCA, 
ht1ps://www.britannica.com/plantlcannabis-plant. 

2Cannabis, as used in this Complaint, refers to whole-plant Cannabis, with its full spectrum of 
cannabinoids, including THC, which is separately mis-classified as a Schedule I drug. 21 C.F.R 
13 08( d)(3 l ). 

3Dcitch, supra note 1 at l; Hist01y of Marijuana as Medicine - 2900 BC to Present, 
PROCON.ORG, http://medicalmarijuana.procon.org/view.timeline.php?timelineJD=000026 (last updated 
Jan. 30, 2017) [hereinafter referred to as "PROCON.ORG"]; Lecia Bushak, A Brief History Of Medical 
Cannabis: From Ancient Anesthesia Ta The Modern Dispensary, MEDICAL DAILY (Jan. 21, 2016), 

2 
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Indeed, those who have cultivated, encouraged the cnltivation of, and/or used Cannabis include, inter 

alia, George Washington, Thomas Jefferson, John Adams, James Madison, James Momoe, JohnF. 

Kennedy, Jimmy Carter, Bill Clinton, and Barack Obama- an assortment of the most intelligent and 

accomplished statesmen in American history. 

4. As further shown below, the criminalization of Cannabis - a drug that has never 

killed anyone - arose out of the enactment of legislation underwritten by illegal racial and ethnic 

animus, and implemented and enforced at the federal level by those who choose to disregard its 

scientific properties and benefits, and/or have been motivated by hatred and outright bigotty.4 

5. The consequences of the Federal Government's misguided War on Drugs have been 

disastrous. Persons of color are four times as likely as white Americans to be investigated, charged, 

prosecuted and incarcerated for possession and/or use of Cannabis, even though it is used in 

approximately equal proportions among the races. Jn addition, those who are administered medical 

Cannabis for the treatment of illnesses, disease and other health-related conditions, have been 

required to forfeit their First, Fifth, Ninth and FourteenthAmendmentRights, plus their fundamental 

right to travel. 

OVERVIEW OF THE CLAIMS 

6. Plaintiffs seek a declaration that the CSA, as it pertains to the classification of 

http://www.rnedicaldaily.com/brief~history-rnedical-cannabis-ancient-anesthesia-modem-dispensary-370 
344 [hereinafter referred to as "MEDICAL DAILY"]. 

4Notably, although a powerful and vocal minority of public officials have continued their 
irrational opposition to rescheduling or de-scheduling of Cannabis, the overwhehning majority of 
Americans desire a change. According to an April 20, 2017 Quinnipiac Poll, nearly 94% of Americans 
support legaliiation of medical marijuana. And 60% of Americans support full legalization and de
criminalization of Cannabis for all purposes (Exh. 1). 
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Cannabis as a Schedule J drug, is unconstitutional, because it violates the Due Process Clause of the 

Fifth Amendment, fill assortment of protections guaranteed by the First, Ninth and Tenth 

Amendments, plus the fundamental Right to Travel, the right to Equal Protection, and right to 

Substantive Due Process. Further, Plaintiffs seek a declaration that Congress, in enacting the CSA 

as it pertains to Cannabis, violated the Commerce Clause, extending the breadth oflegislative power 

well beyond the scope contemplated by Article I of the Constitution.5 The claims are as follows: 

7. First, as shown below, the CSA as it pertains to Cannabis, violates the Due Process 

Clause of the Fifth Amendment to the United States Constitution because the CSA is so irrational 

as a matter oflawthat it cannot be said to be rationally related to any legitimate government purpose. 

Cannabis is classified as a Schedule I drug under the CSA, along with such psychotropic drugs as 

heroin, mescaline and LSD. To have been assigned this Schedule I classification, the Federal 

Government was required to have determined that Cannabis: (i) has a high potential for abuse; (ii) 

has absolutely no medical use in treatment; and (iii) cannot be used or tested safely, even under strict 

medical supervision ("Thi-ee Schedule I Requirements"). Significantly, however, as also shown 

below, the Federal Government does not believe, and upon information and belief, never has 

believed, that Cannabis meets or ever met the Three Schedule I Requirements. 

8. Under Federal Law, it is not enough for a government, in arguing in favor of a 

statute's constitutionality, merely to manufacture a supposedly "legitimate government interest'' to 

which a law is rationally related for the purpose ofresponding to a lawsuit; the government must also 

actually believe its own argument. And, as shown below, the Federal Government, at a minimum, 

5In interposing this particular claim, Plaintiffs explicitly seek the overturn of the Supreme 
Court's decision in Gonzalez v. Raich, 545 U.S. 1 (2005). 
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does not, and cannot possibly, believe that there is no acceptable medical use for Cannabis or that 

it cannot be used or tested safely under medical supervision. lri other words, the Federal 

Government has recognized that Cannabis does not meet ( or come close to meeting) two of the Three 

Schedule I Requirements. Indeed, the Federal Government has admitted repeatedly in writing, and 

implemented national policy reflecting, that Cannabis does, in [act, have medical uses and can be 

used and tested safelv under medical supervfaion. On that basis, the Federal Government has 

exploited Cannabis economically for more than a decade by securing a.medical cannabis patent and 

entering into license ar;reemenls with mediml licensees. The Federal Government has also been 

dispensing medical Cannabis to Americans through a certain lrivestigational New Drug Program 

since the late 1970s for the treatment of an assortment of diseases. The notion that the Federal 

Government genuinely believes that Cannabis has no medical application and is so dangerous that, 

as with heroin, it cannot be tested even under strict medical supervision, is so absurd that it must be 

rejected as a matter of Jaw. The Federal Government does not believe in the factual prerequisites 

underlying its own statute. 

9. Because the Federal Government does not believe the factual predicate underlying 

its own arguments in support of the CSA as it pertains to Cannabis, the CSA is irrational and thus 

unconstitutional (First Cause of Action). 

I 0. Second, as shown below, the CSA as it pertains to Cannabis was enacted and 

subsequently implemented, not to control the spread of a dangerous drug, but rather to suppress the 

rights and interests of those whom the Nixon Administration wrongly regarded as hostile to the 

interests of the United States-African Americans and protesters of the Vietnam War. In particular, 

members of the Nixon Administration have confirmed that, when the CSA was enacted, President 

5 
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Nixon regarded those who opposed the Vietnam War as a threat to America's Cold Wm: against 

Communism. And President Nixon and associates in the Nixon Administration, including and 

especially, Myles Ambrose (America's First Drug Czar), harbored considerable antipathy towards 

African Americans. 

I 1. The Nixon Administration recognized that African Americans could not be arrested 

on racial grounds, and war protesters could not be prosecuted for opposing America's involvement 

in Vietnam. However, the members of the Nixon Administration decided that Cannabis was the 

drug of choice for these two groups. Consequently, the Nixon Administration ushered the CSA 

through Congress and insisted that Cannabis be included on Schedule I so that African Americans 

and war protesters could be raided, prosecuted and incarcerated without identifying the actual and 

unconstitutional basis for the government's actions. 

12. Unfortunately, the Federal Government has been quite successful in using the CSA 

to harass, intimidate and incarcerate African Americans in disproportionate numbers over the years, 

ruining the lives of generations ofblack men and women and other persons ofcolor, War protesters 

were similarly subjected to unconstitutional enforcement activity by the Federal Government, 

resulting in convictions that stained reputations and limited the career options of countless politically 

active Americans. In so doing, the Federal Government violated ( and continues to violate) the First 

Amendment and the Equal Protection Clause as implied by the Due Process Clause of the Fifth 

Amendment to the United States Constitution (Second Cause of Action). 

13. Third, as shown below, the CSA as it pertains to Cannabis violates the constitutional 

Right to Travel. As of this writing, 29 States plus Washington, DC and U.S. Territories have 

6 
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legalized the use of Cannabis containing high concentrations of THC for the treatment of scores of 

illnesses, diseases and conditions. Indeed, more than 62% of Americans currently live in States in 

which Cannabis with high concentrations of THC may be recommended by physicians for medical 

treatment. 

14. Some patients who live in State-legal medical-Cannabis jurisdictions are, for the 

moment, able, as a practical matter, to avail themselves of medical Cannabis, notwithstanding the 

provisions of the CSA, based upon a series of federal initiatives which have created temporary, de 

facto impediments to its enforcement at the federal level. However, those temporary federal 

initiatives do not have the force of law and, in many instances, explicitly state that they do not 

provide a legal defense to prosecutions under the CSA. 

15. Thus, those who cultivate, distribute, sell, recommend and/or use medical Cannabis 

in conformity with State-legal medical Cannabis programs remain vulnerable to federal enforcement. 

16. Worse, those patients who rely upon medical Cannabis, even in State-legal medical-

Cannabis jurisdictions, cannot safely travel by airplane; cannot travel onto federal lands or into 

federal buildings (even if those federal lands and buildings are situated within State-legal medical

Cannabis jurisdictions); cannot enter facilities owned by the Federal Government, including military 

bases; and cannot travel to or through States in which medical Cannabis has not been legalized, 

without risk of arrest and prosecution. Consequently, the physicians who recommend medical 

Cannabis, the businesses that manufacture and distribute medical Cannabis, and the patients who 

need and use it remain at constant risk that they could be arrested, prosecuted and incarcerated by 

the Federal Government at any time. 
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17. 1n the context of the Right to Travel, medical Cannabis patients in particular are 

subjected to a Hobson' s Choice of: (i) using their medication but relinquishing their Rightto Travel; 

(ii) exercising their Right to Travel while carrying their medication with them, thereby risking 

seizure, arrest, prosecution, conviction and incarceration; or (iii) exercising their Right to Travel but 

foregoing physician-recommended medical treatment that maintains their health and lives. Engaging 

in an open violation of the CSA and subjecting themselves to the risk of arrest does not constitute 

a viable option for Plaintiffs. The alternative of leaving their life-sustaining and life-saving 

medication behind would llrreaten those Plaintiffs treating with medical Cannabis (and for whom 

it constitutes a life-saving and -sustaining medicine) with the loss of their health and lives which, 

as demonstrated below, would constitute a deprivation of their fundamental rights to Substantive 

Due Process (Third Cause of Action). 

18. Fourth, the CSA as it pertains to medical Cannabis violates the Commerce Clause 

and the Tenth Amendment to the United States Constitution. While empowered by Article I to 

regulate interstate and international commerce, Congress does not have the authority to regulate 

purely intra-state activities which do not have any impact on the national economy. Any use of 

medical Cannabis that is legalized and regulated entirely within an individual State's borders does 

not have any appreciable impact on the national economy. And Congress, in enacting the CSA, 

never believed that the cultivation, distribution and sale of Cannabis, purely at the intra-state level, 

ever affected or will affect the national economy. 

19. Regulation of doctor-patient relationships and the administration of medical advice 

has been, since ratification of the United States Constitution and subsequent adoption of the Tenth 
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Amendment, consistently interpreted as falling within the exclusive regulatory jurisdiction of the 

States (not the Federal Government) under the provisions of the Tenth Amendment. By injecting 

itselfinto the exclusive regulatory jurisdiction of the States, Congress exceeded its powers under the 

Commerce Clause and violated principles of federalism and the Tenth Amendment of the United 

St<1tes Constitution (Fourth Cause of Action). 

20. Fifth, the Schedule I classification as it pertains to Cannabis constitutes a completely 

and utterly irrational legislative construct and thus violates the Due Process Clause of the Fifth 

Amendment. Specifically, under the CSA, Schedule I drugs are classified aB so dangerous that they 

generally cannot be tested safely; however, in order to obtain the evidence necessary to persuade the 

Federal Government that Cannabis is safe enough to be rescheduled or de-scheduled, it must be 

tested. By imposing as precondition to re-classification, the testing of a purportedlyun-testable drug, 

Congress created a legislative Gordian.Knot -- a statute that functions as a one-way, dead end street' 

21. -what transforms this poorly-conceived provision into an unconstitutional one is that 

Cannabis was categorized as a Schedule I drug, not because the evidence presented during the 

legislative process actually demonstrated that it was dangerous, but rather because certain members 

of Congress pretextually claimed that fue data for classifying Cannabis in the first instance was, at 

the time, supposedly insufficient. Accordingly, Cannabis was to be tested and then rescheduled, de

scheduled or left under the provisions of Schedule I. In classifying Cannabis as a Schedule I drug 

in the first instance, however, Congress permanently resigned Cannabis to that designation because 

6Thls is not to suggest that no one has ever obtained permission from the Federal Government to 
test medical Cannabis; but the vetting process renders the approval process substantially impracticable. 
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in the absence of testing, those seeking to petition to reclassify Cannabis are deprived of the 

opportunity to collect the very evidence deemed necessary by the Federal Government to reschedule 

or de-schedule it (Fifth Cause of Action). 

22. Sixth, 1he CSA, as applied to Plaintiffs Alexis Bortell ("Alexis") and Jagger Cotte 

("Jagger"), deprives 1hem of their rights under the First Amendment to free speech and to petition 

the Federal Government for a redress of grievances. Specifically, Alexis and Jagger cannot travel 

to the Capitol in Washington, DC to petition the Federal Government to enact legislation which they 

regard as beneficial, or to repeal laws which they regard as harmful unless they leave their life-saving 

and -sustaining Cannabis medication behind - a substantial risk for each of these Plaintiffs. Thus, 

for example, Alexis and Jagger cannot visit their elected representatives to lobby in favor of 

repealing the CSA or in favor of the Marijuana Justice Act ("MJA"), which Senator Cory Booker 

of New Jersey is preparing to introduce during the next legislative session. The availability ofother 

forms of communication from a distance does not, as a matter of law, constitute an effective or 

appropriate substitute for ill-'person advocacy under the First Amendment, particularly under the 

circumstances of this case. 

23. Under principles of Substantive Due Process, the right to preserve one's health and 

life by continuing to treat with life-sustaining and life-saving medication, is deeply-rooted in our 

Nation's history and traditions, and implicit in the concept of ordered liberty. By requiring Alexis 

and Jagger to forfeit that fundamental right in order to exercise their First Amendment rights ( and 

vice versa), 1he CSA imposes an unconstitutional Hobson's Choice upon the aforementioned 

Plaintiffs and thus violates the Constitution (Sixth Cause of Action). 

24. Lastly, the Federal Government cannot maintain its position on the existing record 
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that continued enforcement of the CSA as it pertains to Cannabis is "substantially justified." 

Accordingly, under the Equal Access to Justice Act (28 U.S.C, §2412), Plaintiffs are entitled to an 

award of legal fees and costs. 

,TTJRISDICTION AND VENUE 

25. This Courthassubjectmatterjurisdictionoverthis controversy under 5 U.S.C. §8912, 

28 U.S.C. §§1331,1346(a)(2), 2201 and 2202. 

26. Venue is proper under 28 U.S.C. §§l39l(e) and 1402(a)(l). 

PLAINTIFFS 

Marvin Washington 

27. Plaintiff Marvin Washington ("Washington") is, and at all relevant times has been, 

a citizen, resident and domiciliary of the County of Dallas in the State of Texas. 

28. Washington is a graduate of the University of Idaho and is a member of the 

University's Sports Hall of Fame. 

29. From 1989 to 1999, Washington played professional football as a defensive lineman 

for such National Football League franchises as the New York Jets, San Francisco 49ers and Denver 

Broncos, winning a Super Bowl with the latter. 

30. After his retirement from professional football, Washington entered the business 

world, working for Kannalife, a Long Island company that has been developing Cannabis-based 

medications to minimize the damage caused by head injuries and to reduce and ultimately eliminate 

opioid addiction among professional athletes. Washington is currently working with a Swiss 

company known as Isidiol that has launched, among other things, a line of products infused with 
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Cannabidiol, also known as CBD, produced in the.European Union, outside tbc confines of the 

CSA.7 

31, Washington would like to expand his business to include whole-plant Cannabis 

(including THC) products, but is concerned that, even in States in which whole-plant Cannabis is 

legal for medical and/or recreational use, he may be subject to arrest and prosecution, 

32. Washington would like to avail himself of the benefits associated with the Federal 

Minority Business Enterprise program ("MBE") in connection witb whole-plant Cannabis products, 

but he is ineligible for it solely because such activities would be illegal under the CSA. Were 

Washington to open a whole-plant Cannabis business and apply for participation in the MBE, he 

would be admitting to the commission of a felony under Federal Law. 

33. According to the Federal Govermnent, CBD falls within the ambit of the 

classification of Cannabis as a Schedule I drug, unless extracted from industrial hemp or a part of 

the Cannabis plant exempted from the CSA. 

34. Washington is concerned that, although CBD products generally have a low 

concentration or no concentration of THC, his existing business could be subjected to enforcement 

under the CSA. 

35. Washington is African American. 

Dean Bortell and Alexis Bortell 

36. Plaintiff Dean Bortell is, and at all relevant times has been, a citizen of Texas and 

Colorado, currently residing in Larkspur, Colorado ("Dean"). 

7 CBD, although part of the Cannabis plant, generally has no psychoactive effect. Nonetheless, it 
is currently the position of the Federal Government that the cultivation and/or sale ofCBD is prohibited 
under the CSA, 
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37. Dean is a former member of.the Navy, and is a 100% permanently-disabled veteran 

of foreign wars ("VFW"). 

38. As a disabled VFW, his children are entitled to receive certain veteran's benefits 

("Veterans' Benefits"), including, inter alia, health insurance and the right to use the commissary 

of any nearby military base. 

39. Dean is Alexis's father. 

40. Alexis is, and at all relevant times has been, a citizen of Texas and Colorado, 

currently residing in Larkspur, Colorado. 

41. Alexis is an 11-year-old girl, who lives with her parents. 

42. At the age of seven, Alexis began experiencing seizures, and was eventually 

diagnosed with a condition known as "intractable epilepsy." 

43. Intractable epilepsy is a seizure disorder in which a patient's seizures cannot be safely 

controlled with FDA approved medical treatments and procedures. 

44. By reason of her intractable epilepsy, Alexis often suffered from multiple seizures 

per day, and spent most of her school-day afternoons in the nurse's office. 

45. Alexis, v,;ith the assistance of her family and treatment providers, attempted to treat, 

control and cure her intractable epilepsy for years without success. Nothing she tried worked. 

46. After two years of doctor visits, tests, urgent trips to the emergency room, and pill 

after pill, all with their assortment of negative side effects, her family exhausted traditional 

pharmaceutical options to stop what Alexis referred to as the "seizure monster." At that point, they 

turned to the last known option available: whole-plant Cannabis containing high concentrations of 

THC. 
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4 7. V,'hole-plant Cannabis withhighTHC content provided Alexis immediate relief from 

her seizures, but it is not legal in Texas, where she resided at the time, Accordingly, Alexis and her 

family were forced to move from her home State of Texas to seek life-saving treatment in Colorado. 

There, Alexis was thrust into a very grown-up world and joined a then-largely unlmown community 

of Cannabis patients known as "Medical Marijuana Refugees." 

48. Since being on whole-plant medical Cannabis, Alexis has gone more than two years 

sei=e-free, without taking any other medication to control her seizures. 

49, Without her use of whole-plant medical Cannabis, Alexis would likely have no 

quality of life, and instead be resigned to spending her days at home inside or worse, in a hospital 

bed, as medical care-givers surround her with offers of palliative care which fail to provide any 

actual palliative relief, In addition, Alexis would be subjected to traditional forms of treatment 

which, aside from being ineffectual, threaten her with serious and life-altering side effects, including 

infertility. 

50, Alexis co-authored the book, Let's Talk About Medical Cannabis, which was 

launched on April 20, 2017. In her book, she shares her and her family's experiences as "Medical 

Marijuana Refugees" and gives readers a perspective into the Cannabis refugee community, 

51. Alexis was also named a PACT National Pediatric Ambassador (2015-16), and 

received the Texas Liberty Award (along with her sister) in 2016. 

52. Alexis's drive to help those around her led to her newest project, "Patches of Hope," 

She and her sister Avery are growing USDA certified organic garden vegetables on their family fann 

to donate to hungry people in need, including her beloved Medical Marijuana Refugees. Her story 
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and advocacy have been featured in-documentaries, newspapers, magazines, TV, and on radio 

stations worldwide. 

53. While thrilled with the success she has experienced in treating her intractable epilepsy 

and eliminating her daily seizures with medical Cannabis, Alexis would like to move back to Texas, 

where she would be eligible for free college tuition through Texas's State Department of Education. 

Alexis is not eligible for free state education in Colorado. 

54, In addition, Alexis would like to travel to other States and to federal lands (including, 

for example, national parks and monuments), but cannot safely do so without fear that: (i) her 

parents, with whom she would travel, might be prosecuted for possession of Cannabis; or worse (ii) 

her parents might be subjected to proceedings which would imperil their parental rights. 

5 5. Separate and apart from her desire to travel to other States, national parks and 

monuments, Alexis would like to visit, and has been invited to spealc with, members of Congress 

at the Capitol, inter alia, to lobby in favor ofrepealing the CSA and in favor of the MJA, which 

would have the effect of de-scheduling Cannabis. 

56, However, Alexis cannot make a trip to the Capitol and visit with her elected 

representatives and other public officials unless she were to leave her medical Cannabis behind, 

endangering her life. 

57, There is no comparable substitute for the opportunity to visit public officials and 

engage in in-person advocacy. 

5 8. Insofar as Alexis is a minor, she cannot vote; her ability to influence her elected 

representatives is limited to efforts by her to advocate in support of beneficial legislation and against

laws she regards as harmful. 
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59, Alexis would also like to avail herself of the Veterans Benefits for which she is 

eligible and which she would otherwise receive were it not for her necessary Cannabis use; however, 

Alexis cannot enter the neighboring military base, where she would be able to avail herself of such 

Benefits, including, for example, commissary benefits, unless she were to leave her medication 

behind, risking her health. And, although currently receiving health insurance (another of the 

Veterans Benefits to which she is entitled) through her father's veteran's benefit plan, Alexis will 

almost certainly lose her eligibilily within the next three years, as she would be required to enter a 

United States military base to renew her health insurance card - a trip she cannot safely make 

v-1thout taking her State-legal, but federally-illegal, medication with her. Thus, Alexis and her 

family are subjected to an unacceptable Hobson' s Choice: (A) discontinuing the only medication that 

has ever eliminated her seizures (thereby resigning herself to living permanently with a dangerous 

and disabling illness) so that she could return to Texas; or (B) continuing to nse her medication but 

refusing to relinquish her Right to Travel, risking arrest, prosecution and her parents' loss of parental 

rights; or (C) continuing to use her medication within the State of Colorado but foregoing her rights 

to: (i) live in Texas; (ii) receive free tuition in Texas; (iii) travel to other States; (iv) use fill airplane 

to travel to any other State; (v) step onto federal lands or into federal buildings; (vi) access military 

bases; and (vii) receive her father's Veteran's Benefits ("Robson's Choice"). 

Jose Belen 

60. Plaintiff Jose Belen is a citizen of the State of Florida, with a residence in Seminole 

Counly ("Jose"). 

61. On January 16, 2002, at the age of 19, Jose enlisted in the United States A1my, 

62. Soon after enlisting in the Army, Jose was deployed to Germany, where he 

participated in training exercises and awaited further deployment. 
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63. On March 20, 2003, the United States Military began an invasion of Iraq, under the 

code-name "Operation Iraqi Freedom." 

64. In or around May 2003, Jose and his battalion were deployed to Kuwait. 

65. Jose's battalion was then pushed directly into active combat, receiving orders to cross 

the Iraq-Kuwait border and march on to enter Baghdad. 

66. In connection with this mission, Jose then served in Iraq for 14 months, often 

witnessing brutal armed combat first-hand. 

67. During his deployment, Jose came to know many of his fellow soldiers personally, 

developing strong, emotional bonds. 

68. During his deployment, Jose was in grave danger and witnessed the killing of several 

fellow soldiers, including his best friend and roommate. 

69. After he was honorably diseharged, Jose moved to Florida. 

70. It soon became clear to Jose that he was unable to forget and/or otherwise cope with 

his memory of the horrors of war that he had lived through in Iraq. 

71. Jose developed Post-Traumatic Stress Disorder ("PTSD"). 

72. PTSD is anailmentwhichcommonlyafflictsmembei:s of the armed forces who have 

seen active combat. 

73. Because of his PTSD, the Veterans Affairs Administration declared Jose "70% 

disabled." 

74. Jose sought treatment for his PTSD from the medical staff at the Veterans Affairs 

Administration and other treatment centers. 
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7 5. The medical staff at the Veteran Affairs Administration issued Jose prescriptions for 

different opioid medications. 

7 6. The aforesaid and described prescriptions were ineffective and often further disabling. 

77. Jose's PTSD intensified, and became so severe thatJose often contemplated taking 

his own life. 

78. Statistics show that an average of 22 American military veterans commit suicide 

every day. 

79. Upon infonnation and belief, most of these suicides are directly linked to PTSD. 

80. Jose subsequently discovered that Cannabis is the only substance which actually 

reduced his PTSD symptoms. 

81. Since he began treating with medical Cannabis, Jose has been able to cope with his 

PTSD. 

82. Jose has disclosed his need for medical Cannabis to his Veterans Administration 

physicians. 

83. Jose's treatment providers at the Veterans Administration infonned Jose that they are 

unable to prescribe medical Cannabis because it is illegal under the CSA. 

84. As with Alexis, Jose cannot, while possessing his medical Cannabis: (i) enter a 

military base; (ii) travel by airplane; (iii) step onto federal lands or into federal buildings; (iv) travel 

to States where medical Cannabis is illegal and enforced under the CSA; (v) request medical 

Cannabis from his treating physicians; and/or otherwise (vi) avail himself of the Veterans Benefits 

for which he is otherwise eligible and to which he is legally entitled. Thus, as with Alexis, Jose is 

subjected to a similar Robson's Choice -- his life and health, or the exercise of his constitutional 
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rights and the risk of arrest. 

85. Separate and apart from his desire to receive Veterans Benefits, Jose would like to 

visit and speak with members of Congress at the Capitol to lobby in favor of, inter alia, repealing 

the CSA and in favor of the MJ A, which would have the effect of de-scheduling Cannabis. 

86. However, Jose cannot make a trip to the Capitol and visit with his elected 

representatives and other public officials unless he were to leave his medical Cannabis behind. 

87. There is no comparable substitute for the opportunity to visit public officials and 

engage in in-person advocacy. 

Sebastien Cotte and J,,gger Cotte 

8 8. Sebastien Cotte is, and at all relevant times has been, a citizen and domiciliary of the 

State of Georgia, with a residence in Dekalb County ("Sebastien"). 

89. Jagger Corte is, and at all relevant times has been, a citizen and domiciliary of the 

State of Georgia, with a residence in Dekalb County. 

90. Sebastien is Jagger's father. 

91. Jaggeris a six-year old boywho lives with his parents, including his father, Sebastien. 

92. Jagger suffers from a rare, congenital disease known as "Leigh's Disease," which 

disables and then kills approximately 95% of people afflicted with it (if diagnosed before age 2) by 

the time that they reach the age of four. 

93. Consistent with his diagnosis and prognosis, Jagger, beginning at age one, became 

a hospice patient, unable to communicate, walk, masticate food, and/or otherwise handle any 

, activities of daily living. 
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. 94. Worse, Jagger began experiencing near-constant pain, shrieking in agony as he tried 

to get through each day. 

9 5. As Sebastien and his wife prepared for what they expected would be their son's 

inevitable demise, they turned to Cannabis with high concentrations of THC, in the hope of reducing 

bis pain and prolonging his life. 

96. Since he began treating with medical Cannabis with high concentrations of THC, 

Jagger has stopped screaming in pain, has been able to interact with his parents, and has prolonged 

his life by more than two years. 

97. Cannabis with a THC concentration of greater than 5% is illegal in the State of 

Georgia. 

98. Because his required dosage for effective treatment of his condition requires a THC 

content greater than 5%, Jagger cannot obtain his medical Cannabis in State. 

99. Worse, Georgia has no regulatory protocol for the cultivation, distribution and sale 

of Cannabis. Thus, assuming that medical Cannabis with a THC content of 5% were sufficient to 

treat Jagger's condition -- and it isn't -- obtaining State-legal medical Cannabis in Georgia is 

impossible, as it is unavailable for purchase in a dispensary or otherwise. 

J 00. At one point, Jagger and his family relocated to Colorado so as to facilitate the 

administration of his medication; however, maintaining two residences and caring for a dying child 

full time rendered this prospect economically infeasible. Consequently, the Cotte family returned 

to Georgia (by car). 

101. As with Alexis and Jose, Jagger cannot travel by airplane, enter onto federal lands 

or into federal buildings, and/or travel to and/or through States in which medical Cannabis, byreason 
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ofthe CSA and other legislation, is illegal. Thus, Jagger is resigned to a Hobson' s Choice of: (i) 

relinquishing his constitutional rights because of his treatment with medical Cannabis; or (ii) 

retaining his constitutional rights but foregoing his medical treatment and subjecting himself to the 

uncompromisingly painful and ultimately fatal effects ofhis illness; or (iii) traveling without regard 

to where Cannabis is legal or illegal and risking his or his father's arrest. 

102. Jagger would like to visit with members of Congress at the Capitol and, through his 

father, lobby in favor of repealing the CSA and in favor of the M.TA, which would have the effect 

of de-scheduling Cannabis. 

103. However, Jagger cannot make a trip to the Capitol and visit with his elected 

representatives and other public officials unless he were to leave his medical Cannabis behind, 

thereby endangering his life, 

104, There is no comparable substitute for the opportunity to visit public officials and 

engage in in-person advocacy. 

105. Insofar as Jagger is a minor, he cannot vote; his ability to influence his elected 

representatives is limited to efforts by him (through his father) to advocate in support of beneficial 

legislation and against laws he regards as harmful. 

Cannabis Cultural Association, Inc, 

106. Cannabis Cultural Association, Inc. ("CCA") is, and at all relevant times has been, 

a not-for-profit corporation organized and existing under the laws of the State of New York, with 

a principal headquarters in the City and County ofNew York. 

107, The CCA was founded to provide a.voice and forum to assist persons of color to 

develop a presence in the Cannabis industry- an industry in which they are and, at all relevant times 
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· have been, grossly under-represented except when it comes to being arrested, 

108. People of color, especially black males, are up to four times as likely to be arrested 

in connection with Cannabis than white Americans, and make up nearly 70% of the 2.5 million 

people in prison for drug crimes ( even though use among races is virtually equal). 

109. Convictions for violations of the CSA and other statutes criminalizing cultivation, 

dis1ribution and/or use of Cannabis frequently disqualify individuals from participating in State-legal 

medical Cannabis businesses. By reason of the foregoing, persons of color, who are 

disproportionately investigated and prosecuted for drug offenses, have been unfairly and inequitably 

excluded from the Cannabis industry. 

110. Members of the CCA include persons of color who have been arrested, prosecuted, 

convicted and/or incarcerated for violating the CSA as it pertains to Cannabis. 

DEFENDANTS 

Sessions 

111. Defendant Jefferson Beauregard Sessions, ill ("Sessions") is, and since on or about 

February 8, 2017 has been, the Attorney General of the United States.8 

112. Before his ascension to Attorney General, Sessions, from 1997 until in or about late 

2016, served as a United States Senator on behalf of the people of the State of Alabama. 

113. Prior to his installation as a United States Senator, Sessions was a United States 

Attorney for the Southern District of Alabama 

114. \Vhile serving as a United States Attorney, Sessions was nominated to serve as a 

United States District Court Judge; however, his nomination was withdrawn following a series of 

'Sessions is sued only in his official capacity as Attorney General. 
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Senate hearings at which witnesses testified that Sessions had: 

• made racially insensitive remarks to African American Assistant U.S. Attorneys; 

• spoken favorably of the Ku Klux Klan; 

• referred to a white civil rights attorney as "maybe" a "disgrace to his race;" 

repeatedly referred to an African American Assistant U.S. Attorney as "boy" and had 
instructed the latter to "be careful what you say to white folks;" 

remarked that the NAACP and ACLU were "un-American" and "Communist
inspired," and that they were trying to force civil rights "down the throats of people;" 
and 

• complained that he had wished he could decline all civil rights cases. 9 

115. Sessions was never again nominated to sit on the Federal Bench. 

116. Upon information and belief, Sessions is, and at all relevant times since 1997 has 

been, a citizen of Alabama, and a resident of both Alabama and Washington, DC. 

117. Sessions, as Attorney General, is authorized to re-schedule, de-schedule and/or 

decline to re-schedule or de-schedule any drug classified under the provisions of the CSA. 21 U.S.C. 

§811. 

118. As shown below, Sessions has announced that: 

• he was "heartbroken" that former President Obama said that "Cannabis is not as 
dangerous as alcohol;" 

• he believes that Cannabis is "a dangerous drug;" 

9Sessions admitted that he had made favorable comments about the Ku Klux Klan, but claimed 
he was not being serious and later apologized, He claimed not to remember saying that a white civil 
rights lawyer was "maybe" a "disgrace to'nis race." As to the comments about the ACLU and NAACP, 
Sessions claimed to have been referring to the organizations' supposed support for the Sandinistas in 
Nicaragua. He denied making the other above-referenced statements attributed to him. 
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he believes that "good people don't smoke marijuana;" and 

he thought favorably of the Ku Klux Klan, but then changed his view when lie 
learned that its members supposedly smoke "pot." 

119. On or about May 1, 201 7, Sessions sent co!Tespondence to Congress requesting that 

funding be provided that could allow the United States Depmtment of Justice ("DOJ") to resume 

criminal prosecutions of: (i) State-legal medical marijuana patients, (ii) State-legal businesses that 

provide medical Cannabis to patients, and (iii) physicians who recommend such treatment.10 

120. On July 19, 2017, Sessions mmounced his intention to resume civil forfeiture activity, 

previously discontinued under the ObamaAdministrntion, as partofhis continued war against those 

whom Sessions claims are engaged in dangerous, illegal dtug activity.1' 

United States Department of Justice 

121. Defendant DOJ is, alld since in or abont 1870 has been, an executive depmtment of 

the United States, "with the Attorney General as its head."12 

122. According to the mission statement contained on its website, the DOJ' s purpose is: 

[t]o enforce the law and defend the interests of the United States 
according to the law; to ensure public safety against threats foreign 
and domestic; lo provide federal leadership in preventing and 
controlling crime; to seek just punishment for those guilty ofunlawful 
behavior; alld to ensure fair and impartial administration ofjustice for 
all Americans. u 

10 As discussed below, Congress had previously enacted legislation that prevents the Attorney 
General and Department of Justice from using legislative appropriations to prosecute those in State-legal 
medical Cannabis jurisdictions operating in conformity wi1h State law. 

11http://www.politico.com/story/2017 /07 /1 9/jeff-sessions-drng-war-seizures-240706. 

12https://www.justice.gov/about. 

13Id. 
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123. To the extent that the DOJ treats medical Cannabis as a dangerous and illegal 

substance, Plaintiffs and everyone else who may need to use, or who desire to cultivate aud/or sell, 

medical Cannabis are at risk of investigation and prosecution by the DOJ, 

Charles "Chuck" Rosenberg and the DEA 

124. Defendant Charles "Chuck" Rosenberg ("Rosenberg") is, and since May 2015 has 

been, the acting head of the defendant Drug Enforcement Administration ("DEA"), 14 

125, Defendant DEA is, and since 1973 has been, a Federal agency charged with the 

responsibility of investigating and, together with the DOJ, enforcing, the CSA, and any other 

controlled substances laws and regulations of the United States. 

126, Since at least 2002, the DEA's position has been that enforcement of Federal Laws 

against medical Cannabis is the responsibility of the DEA. 

127, On or about November 10, 2015, Rosenberg publicly announced to CBS News that 

he believes that "medical marijuana" is a "joke."15 

United States of America 

128, The United States of America is named as a defendant because this action challenges 

the constitotionality of an Act of Congress. 28 U.S.C. §2403(A). 

STATEMENT OF FACTS 

I. CANNABIS HAS BEEN CULTIVATED AND SAFELY USED 
THROUGHOUT WORLD HISTORY 

10,000 BC until the Birth of Christ 

14Rosenberg is sued only in his official capacity as Acting Administrator of the DEA. 

15http://www.cbsnews.com/news/dea-chief-says-smoking-marijuana-as-medicine-is-a-joke. 
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129. Cannabis has been utilized in a multitude of ways by diverse groups of people all over 

the world for the last 10,000 years. 16 

130. The first documented use of Cannabis took place in the area of modem day Taiwan 

where hemp cords were identified in pottery found in an ancient village dating back to about 10,000 

years ago. 17 

131. In 6,000 B.C., China became the first country known to utilize Cannabis seeds and 

oil for food and, along with Turkestan, China began cultivating hemp for the purpose of producing 

textiles in4,000 B.C.1
' 

132. The first documented medical use of Cannabis also occurred in China (in or around 

2900 B.C.) when Chinese Emperor Fu Hsi, the father of Chinese civilization, noted that "Ma," the 

Chinese word for Cannabis, was a "very popular medicine that possessed both yin and yang. "19 Its 

popularity at that time has been confirmed by the "Pen ts'ao," a Chinese digest of herbal medicines 

which was first published in or about 2800 B.C. 

133, The Pen ts'ao "recommended Caimabis for the treatment of constipation, gout, 

malaria, rhemnatism, and menstrual problems."'° 

134, Hemp in particular was so important in ancient China that the Chinese people referred 

16See Deitch, supra note 1 at I, 7-8; Leslie Iversen, THE SCJENCE OF MARlJUANA 122 (2000); 

17Deitch, supra note 1 at 7-8; 10,000-yea,• History of Marijuana Use in the World, ADVANCED 
HOLISTIC HEALm, http://www.advancedholistichealth.org/history.html (last visited July 20, 2017) 
[hereinafter referred to as "ADVANCED HOLISTIC HEALTH"]. 

18 ADVANCED HOLISTIC HEALTH, supra note 17' 

'"Deitch, sup,·a note 1 at 9. 

'°Iversen, supra note 16 at 122. 
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to their country. as the "land.of mulberry and hemp."21 
. 

135. The ancient Egyptians began to use Crumabis as medicine in or about 2000 B.C.22 

136. The ancient Egyptians used Cannabis at that time to treat sore eyes and cataracts, 

inflammation, hemorrhoids, menstrual bleeding, and Glaucoma.23 And while the ancient Chinese 

were the first people known to use Ca1111abis as medicine, "it was the ancient Egyptians who first 

identified cancer as an illness and then treated it with Cannabis."24 

13 7. Beginning in 2,000 B. C., the use of Cannabis expanded to suit religious and spiritual 

purposes as well.25 Around this time, a sacred Hindu text, Atharvaveda, first refers to "Bhang," an 

intoxicant made from the leaves of the female Cannabis plant, as one of the five sacred plants of 

lndia.26 

138. Bhang was used in ancient India medicinally as an anesthetic and anti-phlegmatic.17 

139. Bhang was used in ancient India religiously as an offering to the god Shiva." 

21Deitch, supra note 1 at 9. 

22Claire Rankin, Marifuana use in ancient Egypt, NEWS TARGET (Feb. 26, 2016), 
http:l/www,newstargetcom/2016-02-26-marijuana-use-in-ancient-egypt.html; see also In the Matter of 
Rescheduling Marijuana, 86-22 at p. 33 (1988) (in a proceeding contested by the DEA, the ALJ 
observed: ''Uncontroverted evidence [ o ]n this record indicates that marijuana was being used 
therapeutically by mankind 2000 years before the Birth of Christ'' (citation omitted). 

23Rankin supra note 22; See also PROCON.ORG, supra note 3. 

24Rankin sup1'a note 22. 

25 See ADV ANCBD HOLISTIC HEALTH, supra note 17. 

261d; Charukesi Ramadurai, The Intoxicating Drug of an Indian God, BBC (March 13, 2017), 
http://www.bbc.com/travel/story/20170307-the-intoxicating-clrug-of~an-indian-god. 

27PROCON.ORG, supra note 3. 

28 ADV AN CED HOLISTIC HEALTH, supra note 1 7' 
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140. In approximately 1450 B.C., when the events of the Book of Exodus (30:22-23) are 

alleged to have occurred, Cannabis was purp01tedly one of the ingredients contained in the Holy 

anointing oil passed from God to Moses." 

141. According to the analyses of a number of well-respected etymologists, linguists, 

anthropologists, and botanists, the recipe for the Holy anointing oil contained over six pounds of 

"kaneh-bosern," a Hebrew terrn these professionals have identified as meaning Cannabis.3° 

142. The usc of Cannabis as a medicinal substance continued to spread throughout Asia 

and Europe for centuries. 

143. The Venidad, a Persian text dating back to 700 BC, cited Cannabis as being one of 

the most significant of 10,000 medicinal plants.31 

144. By 600 B.C. hidia began using Cannabis to treat leprosy.32 

145. In 200 B.C. Greece, Cannabis was utilized as a remedy for earaches, edema, and 

inflammation." 

29See PROCON.ORG, supra note 3. 

30Jd. See also Jane Marcus, Holy Cannabis: The Bible Tells Us So, Huffmgton Post, 
http://www.huffmgtonpast.com/jane-marcus-phd/holy-cannabis,the-bible-t_ b _ 4 784309 .html (last 
updated Apr. 16, 2014). 

31Rob Streisfeld, NMD, The Role of/he EndoCannabinoid System & Cannabinoids Linked to Gui 
Health,NYANP 13, 
http://www.nyanp.orglwp-content/uploads/2015/ 10/Streisfeld _ Cannabis-F-NY ANP .pdf (last visited May 
10, 2017);PROCON.ORG, supra note 3 (citing Martin Booth, CANNABIS: A HISTORY (2005)). 

32PRoCoN.ORG, supra note 3 (citing Jonathan Green, CANNABIS (2002)). 

"'uS NATIONAL CoMMISSION ON MARn!uANA AND DRUG ABUSE, MARJHUANA, A SIGNAL OF 
MISUNDERSTANDING, Appendix, Chapter One, Part I (1972). 
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Cultivation and Use of Cannabis from the 
Birth of Chrl<I Through the Period of Colonial America 

146. An important Roman medical text, De Materia Medica, was published in 70 A.D. 

147. De Mater/a Medica refers to the Cannabis plant as "produc[ing] a juice" that was 

"used to treat earache[s] and to suppress sexual longing."" 

148. By 200 A.D., a Chinese physician, Hua T'o, became the first known surgeon to use 

Cannabis as an anesthetic during surgeries such as "organ grafts, re-sectioning of intestines, 

laparotomies (incisions into the loin), and thoracotomies (incisions into the chest)."" 

149. Ancient civilizations cultivated the Cannabis plant, not merely for medicinal and 

religious needs, but also to produce industrial hemp for the manufacturing of items such as paper, 

rope, sails, and linen. 

150. China was among the first known civilizations to produce paper from hemp.36 

151. Between 900 -1200 A.D., the Arab world, Spain, Italy, England, France, and Germany 

all began replicating China's hemp-paper manufacturing process.37 

152. The Venetian Republic, the first known Western European nation to industrialize 

around the production of hemp and the first European country to experience genuine economic 

progress emerging from the Dark Ages in the late ] 0th Century A.O., elevated the art of processing 

34PROCON.ORG, supra note 3 (citing Martin Booth, CANNABIS: A HlSTORY (2005)). 

"Ernest L. Abel, THE FIRST TWELVE THOUSAND YEARS 9 (1980), 
https://cannabis-truth.yolasite,com/resources/Abel.%20marihuana%20the%20first%20twelve%20thousa 
nd%20years.pdf; Deitch, supra note I at 10. 

36 Abel supra note 3 5 at 6-7. 
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raw hemp into rope, sails and fine linen-like cloth." This reliance upon Call!labis to produce 

industrial hemp lasted well into the Middle Ages and spread all across Europe." 

153. Britain became the "industrial goliath of Western Europe" in large part due to its 

exploitation of hemp for the manufacture of, among other things, rope and sail-commodities that 

were essential to its large merchant and naval fleet. 40 

154. 1n 1533, King Henry VIII imposed a law mandatil'lf,'. that farmers grow hemp.41 

15 5. Three decades after King Henry VIII' s law mandating the cultivation of hemp, Queen 

Elizabeth I increased the mandated quota imposed on farmers growing hemp and increased the 

penalties for failing to meet the quota. 42 

156. Britain's reliance on Cannabis was not limited to its navy-related needs; Britain's 

economy had also become largely driven by its production of hemp-based domestic goods such as 

fabrics and cordage. 43 

157, Britain, during the 16th and 17th Centuries, utilized Cannabis for its medicinal 

properties as well.44 

"Deitch, supra note 1 at 11. 

"Id 

40Jd. at 11-12. 

411d. at 12. 

,2Id. 

43Id.atl4. 

44Queen Elizabeth l's doctor prescribed Cannabis to her to J'elieve her menstrual pain. Hisrory of 
Cannabis, BBC NEWS, http://news.bbc.eo.uk/2/hi/programmes/panorama/1632726.stm (last visited May 
10, 2017). 

30 

A-47 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page49 of 261



The Importa11ce of Cannabis to Colonial America 

158. By the 17th Century, Britain began colonizing much of the world, including the 

Americas in particular. 

159. Britain's colonization empire was built, in part, upon its cultivation, distribution and 

use of hemp; however, Britain began to exhaust its geographic agricultural resources to produce 

adequate amounts ofhemp.45 

I 60. England's need for hemp was so substantial that, in 1611, a:fterits establishment of 

the Jamestown Colony in the Americas, England gave direct orders to the colonists to grow hemp 

for the production ofrope, sails, and clothing.46 

161. In 1619, "[t]he Virginia Company, by decree of King James I ... , ordered every 

[property-owning] colonist ... to grow 100 [hemp] plants specifically for export."47 

162. In 1663, the English Parliament passed legislation, granting rights and privileges of 

natural-born citizens to "any foreigner who settled in England or Wales and established a hemp

related industry within three years," in order to encourage those :fleeing persecutionin Europe to seek 

refuge in England. 4" 

163. The value ofhemp was so well-recognized in the Americas during the colonial period 

45Deitch, supra note 1 at 12. "The fi.mdamental reason for America's predominately Protestant 
British heritage is that Britain encouraged its people to colonize America - and they did that primarily 
because Britain's domestic hemp-based industry, the lifeblood of the economy, desperately needed a 
stable, reliable, and relatively cheap source ofraw hemp." Id. at 13. 

46Id at 14; Marijuana Timeline, PBS, 
http://www.pbs.org/wgbh/pages/frontline/shows/dope/etc/crnn.html (last visited May 10, 2017) 
[hereinafter referred to as "PBS"). 

47Deitoh, supra note 1 at 16. 

4'Id at 18. 
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that it was frequently used as a barter medium, and farmers were permitted lo pay part of their taxes 

using the plant in the colonies of Virginia (1682), Maryland (1683), and Pennsylvania (1706).49 

164. Britain's colonization of the Americas was intended to provide England with raw 

materials for its own production of goods,50 However, a combination of America's first textile and 

shipbuilding industries created a burgeoning domestic market for local hemp, which led the colonists 

to retain the vast majority of American raw hemp for their own local production of rope, paper, and 

cloth, rather than for export to England,51 TI1ese growing American industries, based principally 

upon hemp, helped pave the way for America's economic independence from England.52 

The Founding Fat/iers' Cultivation, Distriliution and Sale of Cannabis in All its Variations 

165. Among the colonists to benefit economically from the commercial uses of hemp in 

the Americas were the Founding Fathers•· several of whom derived significant portions of their 

wealth from the production of hemp or hemp-based goods." 

166. The men who cultivated and/orused hemp included, inter alia, George Washington, 

Thomas Jefferson, Benjamin Franklin and one of America's richest colonists, Robert "King" 

Carter.54 

167. Jndeed, "Jefferson received the first United States patent for his invention of a 

49Id. at 19. 

'°Id. at 20. 

51/d. 

"Id. 

531d. at 19, 

"Id. 
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machine,that would break hemp (that is, start the process of extracting the fibers )."55 
, -

168. Benjamin Franklin, America's leading paper producer, became wealthy from the 

cultivation of hemp, since that was what paper was made from at that time. 56 

169. Hemp was so widely utilized in the late 1700s that early drafts of the Declaration of 

Independence and the United States Constitution were written on it;57 many of the supplies and 

uniforms needed for the Revolutionary War were made from it;" and the first United States flag was 

made from hemp cloth." 

170. In fact, all official American flags were made of hemp until 1937, when Congress 

enacted the Marijuana Tax Act, discussed infra.60 

171. Colonial America's use of the Cannabis plant was by no means restricted to industrial 

uses. "[C]olonial Americans were aware of the medicinal properties of Ca:nnabis, It was one of the 

few medicines they had, and they used it as commonly as we [in America] use aspirin today."61 

172. Some of the Founding Fathers also smoked Cannabis (known at that time as "hemp" 

55 Id. Hemp was viewed so favorably by Thomas Jefferson that he was quoted as saying that 
"[h]emp is of first necessity to the wealth & protection of the country." Robbie Gennett, On Role Models 
and their Bongs, HUFF[NGTQN POST, 
J1ttp://www.huffingtonpost.com/robbie-gen11etlon-role-models-and-their _ b _ 1643 87 .html (last updated 
May 25, 2011). 

56Jd. Until 1883, 75-90% of all the paper the world produced was made with hemp fiber. Id. at 
21. 

"Deitch, supra note 1 at 35; Gennett, supra note 55. 

"Deitch, supra note 1 at 3 5. 

"Id. 

61Id. at 25. 
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or •~sweet hemp") for both medicinal and recreational pnrposes.62 

173. Entries from George Washington's diary reveal that Washington grew hemp at his 

plantation, Mount Vernon, for approximately 30 years. 63 

17 4. George Washington specifically grew Cannabis with high THC concentrations - the 

very substance that today, would subject him to prosecution and incarceration under the CSA.64 

175. Thomas Jefferson, who was also a hemp fanner, mentioned in his diary that he 

smoked hemp as a remedy for migraine headaches." 

176. James Madison stated that sweet hemp "gave him insight to create a new and 

democratic nation."66 

177. The notion that Cannabis negatively impairs a user's mental or physical abilities is 

rendered ludicrous by the fact that the visionaries of our democratic system of govemment were 

known to use (and admitted using) Cannabis on a regular basis.67 

"Id. at 25-26. 

"Id. at 25. 

64Jd. Washington's diary entries read: "'Sowed hemp [presumably Indian hemp] at muddy hole 
by swarnp'(May 12-13, 1765);'"'Began to separate the male from female plants at do [sic]- rather too 
late' (August 7, 1765);" and "Pulling up the (male) hemp. Was too late for the blossom hemp by three 
weeks or a month' (August 29, 1766)" which all indicate that he was growing the Cannabis away from 
the hemp for fiber and that he was trying to grow female plants, which produce high THC content. kl. 
(citing Washington's Diary Notes, Library of Congress (Volume 33, page 270)); see also George 
Andrews and Simon Vinkenoog, 'fl!EBOOK OF GRASS: ANANTIIOLOGY OF INDIAN HEMP 34 (1967). 

65Deitch, at note 1 supra at 25. 

66Julian Sonny, T1ie Presidents Who Admitted To Smoking Weed, ELITE DAILY (Feb. 18 2013), 
http://elitedaily.com/news/politics/presidents-admitted-smoking-wccd/, 

67Deitch, supra note 1 at 27, Aside from George Wasl1ingtou and Thomas Jefferson, whose 
Cannabis use is discussed supra, other American Presidents lmown to have smoked cannabis include: 
James Madison, James Monroe, Andrew Jackson, Zachary Taylor, Franklin Pierce, Abraham Lincoln, 
John F, Kennedy, Jimmy Carter, George W. Bush, Bill Clinton, and Barack Obama. Id. at 26-27; 
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-Pust-Revolutionary War Use of Cannabis for No11-Medical and Medi cul Purposes 

178. At the conclusion of the Revolutionary War in 1781, the value of industrial hemp 

plummeted. 

179. By 1850, hemp dropped to the tlrird most commonly-grown agricultural crop in 

America - it had been the first until this time - behind only cotton and tobacco. 68 

180. During the mid-19th Century, due to the introduction of more modern sailing ships, 

hemp became obsolete for military ptuposes.69 

181. At or about the time that hemp became obsolete for military purposes, Caimabis was 

still a mainstream form of medicine in the West ai1d particularly in the United States. 

182. Carmabis was formally introduced into Western medicine in the 1830s by William 

O'Shaughnessy, a doctor working for the British East India Company.70 

183. After experimenting with Carmabis on both animals and humans for years, Dr. 

O'Shaughnessyconcluded that Cannabis was an "anti-convulsive remedy of the highestvalue"71 and 

that it was highly effective in treating conditions such as rheumatoid arthritis, spasticity, and pain.72 

184. Shortly after makingtl1e aforementioned and described discoveries, Dr. 

Geimett supra note 55; Solllly supra note 66; Chris Conrad, HEMP; LIFELINE TO 11IB FUTURE 192 (1994). 

68Deitch supra note J at 3 8. 

"Id. 

'°Martin Booth, CANNABIS: AHrSTORY 109-10 (2003); Steve DeAngelo, DIB CANNABIS 
MANIFESTO: A NEWPARADIGMJ?OR WELLNESS 48 (2015). 

,1Id. 

72DeAngelo, supra note 70 at 48. 
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·O'Shaughnessy and a London pharmacist created an extract from Cannabis, later termed ''Squire's 

Extract." 

185, Dr. O'Shaughnessy put Squire's Extract on the market as an analgesic.73 

186. After the development of Squire's Extract, Cannabis made its way further into 

American medicine as "Tilden's Extract."" 

187. As early as 1840, studies regarding the medical uses of Cannabis appeared in 

American medical academic publications. 75 

188. By 1850, the widely-distributed United States Pharmacopoeia, a highly selective 

listing of Amerka's most widely taken medicines, listed Cannabis as a treatment for "neuralgia, 

tetanus, typhus, cholera, rabies, dysentery, alcoholism, and opiate addiction, anthrax, leprosy, 

incontinence, snake bite, gout, convulsive-inducing conditions, tonsillitis, insanity ... •excessive 

menstrual bleeding[], and uterine haemorrbaging."76 

73Booth, supra note 70 at 112. Indeed, Squire's Extract and similar medicines became quite 
popular among physicians who found that the only other pain killer that was equally effective was opium, 
which unlike Cannabis-based products, they found to be highly addictive and riddled with adverse side 
effects. Id. at l l 3. 

74Jd at 112-13. 

75DeAngelo, supra note 70 at 50. 

76Booth, supra note 70 at 113-14; Edward M. Brecher, et al., The Consumers Union Report on 
Licit and lllicil Drugs, CONSUMER REPORTS MAGAZINE (1972), 
http://www.druglibrary.org/schaffer/Librruy/studies/cu/cu54.html#Anchor-35882; PRoCON.ORO, supra 
note 3. Interestingly, "pharmaceutical supplies of Cannabis indica were entirely importe<l from India 
(and occasionally Madagascar), iu accordance with the Pharmacopoeia, which specified that it come 
from flowering tops of the Indian variety." PROCON,ORG, supra note 3. However, by 1913, the U.S. 
Department of Agricul!ure Burea11 of Plaut Ind11stry determined that it had succeeded in growing 
Cannabis of equal quality to the Indian variety. Id. Thus, when World War I disrupted America's receipt 
of foreign supplies, the United States was able to be self-sufficient iu the production of Cannabis. Id. "By 
1918, some 60,000 pounds were being produced annually, all from phannaceutical farms east of the 
Mississippi." Id. 
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189. Thereafter, the Pharmacopoeia included Cannabis, later known as "Extractum 

Caruiabis" or "Extract of Hemp," as a treatment for additional ailments and conditions.77 

190. In 1860, the Ohio State Medical Society's Committee on Cannabis lndica found 

Cannabis to be medically effective for ailments including stomach cramps, coughs, venereal disease, 

post-partum depression, epilepsy, and asthma. 78 

191. By the latter half of the 19th century, "every phannaceutieal company [in America 

was] ... busy manufacturing [C]annabis-based patent cures [including] E.R. Squibb & Sons [which] 

marketed their own Chlorodyne and Com Coll odium; Parke, Davis, [which] turned out Utroval, 

Casadein and a veterinary [ CJ annabis co lie cure; Eli Lilly [ which] produced Dr[.] Brown's Sedative 

Tablets, Neurosine and the One Day Cough Cure, a mixture of [C]annabis and balsam which was 

a main competitor for another new cough cure released by the German phannaceutical firm, 

Bayer."79 

192. During the latter half of the 19th Century and the beginning of the 20th Century, 

71 Id.; Brecher supra 76. 

"Booth, supra note 70 at 114; DeAngelo, supra note 70 at 50. There is even evidence that 
suggests that none other than Abraham Lincoh1 smoked "sweet hemp." According to 
Huffingtonpost.com, Lincoin is reported to have written, while serving as President of the United States: 

Two of my favorite things are sitting on my front porch smoking a pipe, 
and smoking a pipe of sweet hemp and playing my Hohner harmonica. 

See http://m.lrnffpost.com/us/en!J:l'l.1§4387. There are those who have disputed the authenticity of the 
evidence underlying this claim, but it is ilbt witl10ut significance that the claim has been repmted by 
reputab1e media sources, 

79Booth, supra note 70 at 116. 
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Cannabis was also commonly used to treat asthma , in the United States. 80 Specifically, 

pharmaceutical companies began manufacturing cigarettes containing Cannabis ("Legal Cannabis 

Cigarettes") for the purpose of treating asthma in both England and the United States.81 

193. Legal Catmabis Cigarettes were so highly regarded as a remedy for asthma in late 

19th Century America that tbe Boston Medical and Surgical Journal, in its 1860 publication, 

advertised Legal Cannabis Cigarettes, which were manufactured by Grimault & Co., as being able 

to "promptly" cure or relieve "Asthma, Bronchitis, Loss of Voice, and oilier infections of the 

respiratory organs."" 

194. Legal Cannabis Cigarettes continued to be widely advertised and recommended for 

the treatment of asthma in the United States until fue Marijuana Tax Act of 1937 ("MTA'') was 

enacted. 

195. As discussed in greater depth infra, the MT A effectively outlawed Cannabis in all of 

its fonns." 

"'Viewers' Guide to the Botany of Desire: Based on the book by Michael Pollan, Chapter 3, p. 7, 
PBS, https://www-tc.pbs.oqythebotanyofdesire/pdf/Botany _ of _Desire_ Viewers_ Guide.pdf (last visited 
June 29, 2017). 

"Id. Grimault & Co. manufactured "Indian cigarettes" containing Turkish tobacco and 
Cannabis, which "were promoted as an asthma and cough treatment which would also dull facial pain 
and aid insomniacs." Id.; see also Iversen supra note 16 at 130; Rowan Robinson, THll GREAT BOOK OF 
HEMP: HIE COMPLETE GUIDE TO THE ENYIRONMENTAL, COMMERCIAL, AND MEDICINAL USES OF TIIE 

WORLD'S MOST EX'rRAORDlNARYPLANT 47 (1996). 

83Cupples, Upham & Company, Medical Journal Advertising Sheet, 83 D. MED. & SURGTCAL J. 
260 (1870-1871). 

83DeAngelo, supra note 70 at 52. 
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196, Nineteenth Century Americans utilized the plant for social purposes as well. 84 A 

"Cannabis fad" took place in the mid-1800s among intellectuals, and the open use of hashish (i.e., 

compressed Cannabis containing a very high THC content) continued into the 20th Century." 

The Beginning of Mttrijuana Regulation a1td Prohibition in America 

197. The Food and Drugs Act ("FDA") was enacted in 1906, requiring the labeling of over

the-counter drugs, including, inter alia, Cannabis." 

198. When the Mexican Revolution resulted in a wave of Mexican immigrants to 

America's Southern border States in 1910, articles in the New York Sun, Boston Daily Globe and 

other papers decried the "evils of ganjah smoking" and suggested that some immigrants used it "to 

key themselves up to the point of killing. "87 

199. The vast majority of stories urging the public to fear the effects of"marijuana" 

appeared in newspapers published by William Randolph Hearst, a man who had fmancial interests 

in the lumber and paper industries, and therefore, saw the hemp industry as an obstacle to his path 

to economic success, 88 

200. As a result of the hysteria created by the aforementioned and described horror stories 

84See Brecber et al, supra note 76, PBS supra note 46; The Associated Pl·ess, As pot goes proper, 
a history of weed, NY DAILY NEWS (Dec, 6, 2012), 
http:/ lwww .nydailynews.comlnewslnational/pot-proper-history-weed-article-1. l214613 . 

"Brecher, et al., supra note 79; PBS supra note 46; The Associated Press supra note 84. 

'°PBS supra note 46; The Associated Press supra note 84; PRoCON.ORG supra note 3. 

"Id. 

88PROCON.ORG supra note 3 (citing Mitchell Ea.rleywh1e, PhD, UNDERSTANDING MARIJUANA: A 
NEW LOOK AT TilE SCIENTIFIC EVIDENCE (2005). "William Randolph Hearst was an up-and-coming 
newspaper tycoon, owning twenty-eight newspapers by the mid-l 920s ... Hearst then dropped the words 
Cannabis and hemp from his newspapers and began a propaganda campaign against 'marijuana,' 
(following in Anslinger's footsteps)," Id. (citation omitted), 
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published by pro-paper entrepreneurs, Cannabis-became associated with Mexican immigrants, and 

because there was tremendous fear and prejudice with respect to these newcomers, Cannabis 

likewise bccan1e vilified across the country.89 

20 J, The aforementioned and described xenophobia precipitated anti-Cannabis legislation 

across America. States across the countty began outlawing Cannabis.'° 

202. By 1931, 29 states had outlawed Cannabis." 

203. 1bis domino effect was largely triggered by the spread, in the 1890s, of false, racist 

and bigoted horror stories regarding alleged marijuana-induced violence.92 

204. The aforementioned and described xenophobia was exacerbated by job losses 

associated with the Great Depression. DUJing that time, "massive unemployment increased public 

resentment and fear of Mexican immigrants, escalating public and goverrunental concern [ regarding] 

the [supposed] problem [associated with] marijuana."" 

205. Harry J. Anslinger ("Anslinger"), the first U.S. Commissioner of the Federal Bureau 

89PBS supra note 46. "The prejudices and fears that greeted these peasant immigrants also 
extended to their traditional means of intoxicatiou: smoking marijuana, Police officers in Texas claimed 
that marijuana incited violent crimes, aroused a 'lust for blood,' and gave its users 'superhuman 
strength.' Rumors spread that Mexicans were distributing thls 'killer weed' to unsuspecting American 
schoolchildren .... In New Orleans newspaper articles associated the drug with African-Americans, jazz 
musicians, prostitutes, and underworld whites. 'The Marijuana Menace,' as sketched by anti-drug 
campaigners, was personified by inferior races an<l social deviants," Eric Schlosser, Reefer Madness, 
THE ATLANTIC (Aug. 1994), 
https:/ /www.theatlantic.com/magazine/archive/l 994/08/reefer-madness/3034 7 6/ 

90See The Associated Press supra note 84; PROCON.ORG supra note 3. 

91PBS supra note 46. 

92See The Associated Press supra note 84. 

93PBS supra note 46. 
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ofNarcotics, initially dcmbted the seriousness of the so-called "marijuana"" problem, but after the 

repeal of alcohol Prohibition in 1933, he began to push vigorously for the nationwide prohibition of 

Cannabis, ostensibly to create new work for himself." 

206, Anslinger then publicly claimed that the use of"evil weed" led to murder, sex crimes, 

and mental insani1y.96 

207. Anslinger authored sensational mticles falsely associating Cannabis with violence and 

death, with titles such as "Mm1juana: Assassin ofYoutl1."97 

208, Anslinger also made a series ofraciststatements pertaining to African Americans aod 

Cmmabis, including, inter alia: 

(a) "Reefer makes darkies think they're as good as white men;" 

(b) "Marihuana influences Negroes to look at white people in the eye, step on white 
men's shadows, alld look at a white women [sic] twice;" 

94The tenn '"[M]arljuana' came into popular usage in the U.S. in the early 20th century because 
anti~cannabis factions wanted to underscore the drug1s 'Mexican-ness.' It was meant to play off of 
aoti-immigra1Jt sentiments," Matt Thompson, The Mysterious History Of'Marijuana', NPR (July 22, 
2013), 
httpJ/www.npr.org/sections/codeswitcb/2013/07/14/20198 l 025/tbe0 mysterious-history-of-marijuaoa. 

95The Associated Press, supra note 84; Schlosser) supra note 89, "Harry [Anslinger] was aware 
of the weakness of his new position, A war on narcotics alone - cocaine and heroin, outlawed in 1914 -
wasn't enough . . , they were used only by a tiny minority, and you couldn1t keep an entire department 
alive on such small crumbs. He needed more," Cydney Adams, The man behind the marijuana banjor 
all the wrong reasons, CBS NEWS (Nov, 17, 2016), 
http://www.cbsnews.com/news/harry-anslinger-the-man-behind-tbe-marijuana-ban/. 

" Scl,Josser, supra note 89. Much of his rhetoric was blatantly racist in nature, "He claimed that 
black people and Latinos were the primary users of marijuana, and it made them forget their place in the 
fabric of American socie1)'. He even went so far as to argue that jazz musicians were creating 'Satanic' 
music all thanks to the influence of pot ... [and that] cannabis promotes interracial mixing, interracial 
relationships," A darns, 8upra note 95. 

97Id. In this article, he said: "No one knows, when he places a marijuana cigarette to his lips, 
whether he will become a philosopher, a joyous reveler in a musica1 heaven, a mad insensate, a cahn 
philosopher, or a murderer." The Associated Press, supra note 84. 
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(c) "Colored students at the University of Minnesota partying with (white) female 
students, smoking [marijuana] and getting their sympathy with stories of racial 
persecution. Result: pregnancy;" 

(d) "There are 100;000 total marijuana smokers in the US, and most are Negroes, 
Hispanics, Filipinos and entertainers. Their Satanic music, jazz and swing, result 
from marijuana usage, This marijuana causes white women to seek sexual relations 
with Negroes, entertainers and any others;" 

(e) "Marijuana is the most violence causing drug in the history of mankind. Most 
marijuana smokers are Negroes, Hispanics, Filipinos and entertainers;" and 

(f) "The primary reason to outlaw marijuana is its effect on the degenerate races."" 

209, The hysteria that followed was captured in propaganda films such as "Reefer 

Madness," which purported to show young adults turning to violence and becoming insane after 

smoking marijuana.99 

210. This Cmmabis-related propaganda ultimately resulted in the passage of the MTA. 100 

211. The MT A effectively outlawed Carmabis by requiring physicians and pharmacists to 

register and report use of the plant, as well as pay an excise tax for authorized medical and industrial 

uses, 101 

98 AZQuotes. Harry J. Anslinger Quotes. 
http://www.azquotes.com/author/23 15 9-Harry _J _ Anslinger 

991d; PBS, supra note 46, 

""PBS, supra note 46; Thompson, supra note 94. 

'°1PBS, supm note 46, "The Federal law ... maintained the right to use marijuana for medicinal 
purposes hut required physicians and pharmacists who prescribed or dispensed marijuana to register with 
federal authorities and pay an annual tax or license :fee ... After the passage of the Act, prescriptions of 
marijuana declined ... " PROCON.ORG supra note 3 (citing Rosalie Liceardo Pacula, PhD, State Medical 
Marijuana Laws: Unde,wtanding the Laws and Their Limitations, JOURNAL OF PUBLIC HEALTII POLICY 
(2002). 
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212. The MTA was ·passed even though members of Congress neither understood the 

chemical properties of Cannabis, nor had they even read the bill itself. 102 

213. Worse, Congress enacted the MT A despite failing to garner support from the medical 

community for the notion that marijuana was a dangerous substance, 10
3 

214. During Congressional hearings regarding the proposed MT A, Dr. William Woodward 

testified: 

There is nothing in the medicinal use of Cannabis ·111at has any relation to 
Cannabis addiction, I use the word "Cannabis" in preference to the word 
"marihuana," because Cannabis is the correct term for describing the plant 
and its products. The term "rnarihuana" is a mongrel word that has crept into 
this country over the Mexican border and has no general meaning, except as 
it relates to the use of Cannabis preparations for smoking ... To say, however, 
as has been proposed here, that the use of the drug should be prevented by a 
prohibitive tax, loses sight of the fact that future investigation may show that 
there are substantial medical uses for Cannabis. 104 

215. Despite enactment of the MTA, the United States Department of Agriculture 

("DOA") and the New York Academy ofMedicine ("NY AM") both recognized the beneficial uses 

102The following exchange between members of Congress several days after the MTA's passage 
provides some insight into this ignorance: "Bertrand Snell of New York, confessed, "I do not know 
anything about the bill." The Democratic majority leader, Sam Rayburn of Texas, educated him. "It has 
something to do with something 1hat is calledmarihuana," Rayburn said. "I believe it is a narcotic of 
some kind." Jacob Sullrnn, Marijuana Prohibition Is Unscientific, Unconstitutional And Unjust, FORBES 

(May 14, 2015), 
https://www.forbes.com/siies/jacobsullum/2015/05/14/marijuana-prohibition-is-tmscientific-unconstituti 
onal-and-unjust/#3d9bbddf6cf0 

103"[T]here was little scientific evidence that suppottedAnslinger's claims. He contacted 30 
scientists ... and 29 told him cannabis was not a dangerous drug. But it was the themy of the single [so
called] [']expert['] who agreed with him that he presented to the public- cannabis was an evil that 
sh6i1ld be banned - and the press ran with this sensationalized version." Ada.ms, supra note 95. 

104Wi!liam C. Woodward, MD, Statement to the U.S. House of Representatives Committee on 
Ways and Means (May 4, 1937), 
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of Cannabis. 105 

216. In 1942, after America lost its access to Asian fiber supplies during World War II, 

1he DOA released a film entitled "Hemp For Victory" (Exh. 2}, which encouraged fanners to grow 

hemp, praising its uses for production of parachutes and rope to support the war effort. 
106 

217. In 1944, NY AM issued the "LaGuardia Repmt," concluding that, "use of marijuana 

did not induce violence, insanify or sex crimes, or lead to addiction or other drug use."
107 

218. Despite the lack of evidence that Cannabis is or ever was dangerous, and 

notwithstanding the DOA's insistence that American faimers continue growing hemp for war 

supplies, Anslinger continued his anti-Cannabis campaign throughout the 1940s and 1950s. '°' 
219. As heroin addiction in America grew worse during the 1950s, Congress responded 

by increasing penalties on Cannabis-related offenses,109 in large measure because of Anslinger's 

bogus claim that "marijuana" was a "gateway drug" that would eventually lead its users to heroin.
110 

105The Associated Press, supra note 84. 

1°'Jd.; Gennett supra note 55. 

107 Toe LaGuardia Report found lhat: "The practice of smoking marihuana does not lead to 
addiction in the medical sense of the word ... The use of marilrnana does not lead to morphine or heroin 
or cocaine addiction and no eff01t is made to create a market for these narcotics by stimulating the 
practice of marihuana smoking ... Marihuana is not the determining factor in the cont.mission of major 
crimes ... The publicity concerning the catastrophic effects of marihuana smoking in New York City is 
unfounded." PR0C0N.0RGsupra note 3 (citing LaGum·ctia Committee Report on Marihuana, THE 
MARl.HUANA PROBLEM IN TI-IE CITY OF NEW YORK (1944)). 

108The Associated Press, supra note 84. 

109Congress included "mar\juana" in the Narcotics Control Act of 1956, providing stricter 
mandatory sentences for marijuana-related offenses. PROCON.ORG supra note 3; PBS supra note 46. 
Under the statute, "[a] first-offense marijuana possession carrie[ d] a minimum sentence of 2-1 0 years 
with a fine ofup to $20,000." PROC0N.ORG supra note 3; PBS supra note 34, 

110The Associated Press, supra note 84. 
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220. The 1960's saw a cultural shift in the way Americans viewed Cannabis. "Use of the 

drug became widespread among members of the white upper middle class, ,,u, 

221. Reports requested by Presidents Kennedy and Johnson concluded that Cannabis was 

not a "gateway drug" nor did its use induce violence, 112 

222. In I 969, the United States Supreme Comt, in Leary v. United States, 395 U.S. 6 

(1969) struck down the MTA, ruling that it unconstitutionally violated the Fifth Amendment right 

against self-incrimination.113 

II. HOW THE NIXON ADMINISTRATION'S BIGOTRY AND 
HOSTILITY TOWARD WAR PROTESTERS CONTRIBUTED TO 
ENACTMENT OF THE CSA 

Enactment of the CSA and the Mis-Classification of Cannabis as a Scltedule I Drug 

223. After the Supreme Court decision in Leary, the Nixon Administration urged Congress 

to enact legislation that would classify drugs under separate schedules according to their medical 

utility, dangerousness, and addictive potential. n, Congress heeded the President's request bypassing 

the CSA on October 27, 1970."5 

224. AttherequestoftheNixonAdministrationand upon the temporary recommendation 

111 Id; PBS, supra note 46. 

112PBS, supra note 46. 

'"Leary v. United States, 395 U.S. 6 (1969); Yasmin Tayag, Timothy Leary's Arrest For 
Marijuana Possession Still Malfers 50 Years Later, !NvERSE (Mar. 13, 2016), 
https://www.inverse.com/article/127&2-timothy-leaty-s-a1rest-for-marijuana-possession-still-matters-SO-y 
ears-later. 

114Kevin A. Sabe, 11,e "Local" Matters: A Brief History of the Tension Between Federal D1-ug 
Laws and State and Local Policy, J. GLOBAL DRUG POL'Y. & PRAC. 4 (2006-2010); 
http://www.globaldrugpolicy.org/lssuesN 01%201 %20Issue%204/The%20Local %20Matters. pdf. 

"'The Controlled Substances Act, Pub. L. No. 91-513, 84 Stat 1242, 
https://www.gpo.gov/fdsyslpkg/STA TUTE-84/pd£1STAWTE-84-Pgl236.pdf. 
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of the Department of Health, Education, and Welfare ("HEW"), 115 Congress placed "Marihuana"117 

under Schedule I, thereby "subject[ing Cannabis] to the most stringent controls under the bill.""' 

225, While "[t]here is almost total agreement among competent scientists and physicians 

that marlhuana is not a narcotic dmg like heroin or morphine ... [ and to] equate its risks ... with the 

risks inherent in the use of hard narcotics is neither medically or legally defensible[,]"119 Congress 

nonetheless listed Cannabis under the same schedule as opiates and opium derivatives. 120 

226. The placeme11t of Cannabis nnder Schedule I was intended by Congress to be 

temporary and su~ject to further research, 12
1 

227. The aforementioned and described "further research" was to be conducted by the 

National Commission on Marihuana and Drug Abuse -- a commission established by the CSA for 

the pm-pose of studying, inter alia, Cannabis's pharmacological makeup and the relationship (if any) 

116It should he noted that HEW recommended that Cannabis remain under Schedule I only "until 
the completion of ce1tain studies now underway to resolve this issue." H.R. Rep. 91-1444 at 2111 
(1970), However, despite HEW's temporary recommendation, President Nixon and his Administration 
subsequently ignored the CSA-required report (discussed infra) which (i) explored the pharmacological 
effects of Cannabis and (ii) recommeuded decriminalization of the personal use and possession of 
Cannabis. 

117Under the CSA, "The tenn 'marilrnana' means all parts of the plant Cannabis sativa L., 
whether growing or not; the seeds thereof; the resin extracted from any part. of such plant; and every 
compound, manufacture, salt, derivative, mixture, or preparation of such plant, its seeds or resin." Pub, 
L. No. 91-513, 84 Stat. 1244. 

'"H.R. Rep. 91-1444 at2063 (1970). 

119 Drug Abuse Control Amendment - 1970: Hearings B~fore the Subcomm, on Public Health and 
Welfare, 91 Cong. 179 (1970) (Statement of Dr, Stanley F. Yalies). 

12'Puh. L. No. 91-513, 84 Stat. 1248-49. 

121See H.R. Rep. 91-1444 at21 ll (1970); COMMON SENSEFORDRUG POLICY, NIXON TAPES 
SBOW ROOTS OF MARIJUANA PROHIBITION: MISINFORMATION, CUJ.:flJRE WARS AND PREJUDICE I (2002) 
[ hereinafter "CSDP"]. 
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of its use to the use ofother drugs (Shafer Commission, defined hereafter).122 

228. Upon completion ofits research, the Shafer Commission was required under the CSA 

to submit a comprehensive repmt to the President and to Congress within one year after it received 

funding to conduct its research. 123 

229. The aforementioned and described report was to consist of the Shafer Commission's 

findings as well as its recommendations and proposals for legislation and administrative actions with 

respect to Cannabis.124 

23 0. President Nixon thereafter appointed Raymond Shafer (the fom1er '1aw and order" 

Governor of Pennsylvania) to Chair the National Commission onMarihuana and Drug Ab1we wlrich 

c01wisted of Shafer and 12 other individuals, including four medical doctors and four members of 

Congress ("Shafer Commission").125 

The Shafer Commission, Created Pursuant to the CSA, Recommen,ls 
De-Scheduling Cannabis for Personal Use 

231. The Shafer Commission conducted "more than 50 projects, ranging from a study of 

the effects of marihuana on man to a field survey of enfol'cement of the marihua11a laws in six 

metropolitanjurisdictions."126 

232. Among the Shafer Commission's findings were that: 

122Pub. L. No. 91-513, 84 Stat. 1281. 

1231d. 

12'NA DONAL COMMISSION ON MAR!HUANA AND DRUG ABUSE, MARIHUANA: A SIGNAL OF 

Mls\JNDERSTANDING, at iv (1972). 

126Jd. at 2. 
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(a) "No significant physical, biochemical, or mental abnormalities could be attributed 
solely to .. , marihuana smoking."127 

(b) "No verification is found of a causal relationship between marihuana use and 
subsequent heroin use. ,,mi 

( c) "[11he weight of the evidence is that marihuana does not cause violent or aggressive 
behavior, if anything, marihuana serves to inhibit the expression of such behavior. "129 

( d) "Neither the marihuana user nor the dmg itself can be said to constitute a danger to 
public safety."130 

( e) "Most users, young and old, demonstrate an average or above-average degree of 
social functioning, academic achievement, and job perfo11nance, "131 

(f) "Marihuana's relative potential for harm to the vast majority of individual users and 
its actual impact on society does not justify a social policy designed to seek out and 
fimily punish those who use it. "132 

(g) Despite the media's portrayal of Vietnam War protesters as being violent while high 
on Cmmabis, the vast majority of those protesters were peaceful mid the few who 
were violent were not under the influence of Cannabis.133 

(h) "The actual and potential harm of use of the dmg is not great enough to justify 
intrusion by the criminal law into private behavior, a step which our society takes 
only with the greatest reluctance, "134 

(i) "[ A Jll policy-makers have a responsibility to consider our constitutional hetitage 

1281d at 88. 

129 Id. at 73. 

130Jd. at 78. 

1311d. at 96. 

mid. at 130. 

1331d. at99-!00. 

1341d. at 140. 
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when framing public policy ... we are necessarily influenced by the high place 
traditionally occupied by the value of privacy in our constitutional scheme. 
Accordingly, we believe that government must show a compelling reason to justify 
invasion of the home in order to prevent personal use of marihuana We find little in 
marihuana's effects or in its social impact to support such a determination."135 

23 3, The Shafer Commission recommended that possession of Cannabis for personal use 

be de-criminalized on both the State and Federal levels. 136 

234. The Nixon Administration rejected the findings and recommendations by the Shafer 

Commission. 

23 5, The Nixon Administration refused to accept the findings and recommendations by 

the Shafer Commission because they were not consistent with: (i) the preordained outcome Nixon 

demanded; and (ii) the Administration's agen.da with respect to Cannabis, which was focused on 

racism and suppression of political and civil rights. 

236. John Ehrliclunan, who served as the Nixon Administration's Domestic Policy Chief 

and was one of the President's closest political advisors, confirmed that the enactment and 

enforcement of the CSA criminalizing Cannabis was directed toward political suppression and racial 

discrimination. fa this regard, Mr. Ehrlichman said: 

You want to know what this was really all about? The Nixon 
campaign in 1968, and the Nixon White House after that, had two 
enemies: the antiwar left and black people. You understand what I'm 
saying? We knew we couldn 'l make it illegal to be either against the 
war or black, but by getting the public to associate the hippies with 
marijuana and blacks with heroin and then criminalizing both heavily, 
we could disrupt those communities. We could arrest their leaders, 
raid their homes, break up their meetings, and vilify them night after 
night on the evening news. Did we know we were lying about the 

135Id, at 142. 

1361d at 151. 
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drugs? Of course we did. 

NY Daily News, A. Edelman, Nixon Aide: "War on Drugs" was tool to target "black people" 

(March 23, 2016) (Exh. 3); see also Hruper's Magazine, D. Baum, Legalize it All: HC7w to Win the 

War on Drugs (April 2016) (Exh. 4) ("Nixon's invention of the war on drugs as a political tool was 

. l ") cymca .... 

237. Thus, the findings and recommendations of the Shafer Commission were irrelevant 

to Congress and the Nixon Administration, insofar as the purpose of the CSA was never to "protect" 

people from the supposed "scourge" of Cannabis use, but rather to harass, intimidate, prosecute and 

ultimately incarcerate those whom members of the Nixon Administration irrationally regarded as 

enemies. 

23 8. The irrationality of the Nixon Administration's suppo,t for enactment of the CSA and 

rejection of the Shafer Commission's findings and recommendations is further revealed by tape 

recordings made by the former President of his Oval Office conversations. 

23 9. Although ostensibly established for the purpose of properly educating lawmakers 

about Cannabis with respect to the issue of scheduling or de-criminalization, 137 the Shafer 

Commission was resigned by the Nixon Administration to the status of a bureaucratic, kangaroo 

court. 

240. Nixon repeatedly made clear that the real purpose of the Shafer Commission was to 

justify what he had already decided to do with respect to Cannabis, ultimately linking suppo1tforits 

de-criminalization to Jews, whom Nixon inationally claimed were mostly psychiatrists: 

NIXON: Now, this is one thing I want. I want a Goddamn 

ma.R. Rep. 91-1444 at 2111 (I 970); CSDP, supra note 121 at 1. 
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strong statement on marijuana. Can I get that out of this 
sonofabitching, uh Domestic Council? 

HALDERMAN: Sure. 

N1XON: I mean, one on marijuana that just tears the ass out of 
them. I see another thing in tlie news summary this morning about it. 
You know, it's a funny thing- every one of the bastards that are out 
for legalizing marijuana is .I ewish. What the Christ is the matter with 
the Jews, Bob? What's the matter with them? I suppose it's because 
most of them are psychiatrists, you know ... 138 

241. In September 1971, before his Commission's report was issued, Raymond Shafer 

visited the White House to speak witl1 Nixon about a morale problem he was experiencing on the 

Commission- specifically, that the members of the Shafer Commission were concerned that it was 

"put together by a President to merely tow the party line ... " 139 

242. In response, Nixon made absolutely clear that he did not care what the Shafer 

Commission's conclusions were. 140 

243. During Shafer's meeting with Nixon, the latter proceeded to direct the Shafer 

Commission to ignore the obvious differences between Cannabis, and heroin and other dangerous, 

addictive drugs: 

NIXON: I think there's a need to come out with a report that is 
totally, nh, uh, oblivions to some obvious, uh, differences between 
marijuana and other dmgs, other dangerous drugs, there are 
differences. 141 

244. When Shafer tried to assure Nixon that the Commission would not go "off half-

138Tape Recording, May 26, 1971 (Conversation 505-4). 

139Tape Recording, September"9, 1971 "(Oval Office Conversation No. 568-4). 

1401d. 

141/d. 
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cocked," ostensibly promising to conclude that Cannabis should remam a Schedule I drug, along 

with drugs that actually were(andare) dangerous, Nixon responded tersely, "Keep your Commission 

in line!"142 

245. Nixon threatened Shafer with public recriminations, asserting that conclusions 

contrary to Nixon's demands "would make your Commission just look as bad as hell."143 

246. Nixon's threats were not limited to Shafer and his Commission. When Nixon became 

aware that Bertram Brown, then-director of the National Institute of Mental Health, called for de

criminalization of Cannabis, Nixon responded: 

Now, did yon see 1his statement by [Bertram] Brown, the National 
Institute of Mental Health, iliis morning? Uh, he should be out. I 
mean today, today. Ifhe' s a presidential appointee, [ what we should] 
do is fire the son of bitch and I mean today! Get the son ofa bitch 
out of hcre. '44 

247. In that same conversation, Nixon also tied protesters to use of Cannabis: 

... these, uh, radical demonstrators that were here the last, ... two 
weeks ago. They're aJI on drugs. Oh yeah, horrible, it's just a -
when, f say "all," virtually all. And uh, uh, just raising hell.'" 

248. The so-called "radical demonstrators" to whom Nixon was referring were those 

opposed to the Vietnam War, which, at the time, deeply divided the Country, 

249. When the Shafer Commission issued its fmdings and recommendations, which 

controverted the Nixon Administraiion's preordained conclusions and agenda against African 

142Jd. 

1431d. 

1""Tape Recording, May 18, 1971 (Oval Office Convetsation No. 500-17). 

,.,Id. 
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Americans and war protesters, Nixon responded, predictably: 

Um, I met with Mr. Shafer, uh, I've read the repo11, uh, eh, it is a 
report that deserves consideration and will receive it. However, as to 
one aspect of the report I am in disagreement. I was before I read it, 
and reading it did not change my mind. Uh, I, uh, oppose the 
legalization of marijuana, and that includes the sale, its possession 
and its use. 146 

250. If incarcerati01i of antiwar protestors and African Americans constitutes the measure 

of the War on Drugs' success, the Nixon Administration's efforts must be characterized as 

"successful." According to the New York Daily News, "by 1973, about 300,000 people were arrested 

under the law [the CSA] - the majority of whom were African American" (Exh. 3). 

251. The Nixon Administration's anti-Cannabis policies thus were manifested in two 

distinct, but related, effmts -to usher the CSA through Congress and then to use the law as a tool 

to incarcerate, harass and undermine those whom members of the NixonAdministrationconsidered 

hostile to their interests. 

252. Those who opposed Nixon's agendas were cast aside, vilified or ignored. The Shafer 

Commission's conclusions which conflicted with Nixon's plans were treated similarly. 

III. THE EVIDENCE CONFIRMS THAT, DESPITE THE LANGUAGE 
OF THE CSA AND NIXON'S ENFORCEMENT OF IT, THE 
FEDERAL GOVERNMENT DOES NOT AND HAS NEVER 
BELIEVED THAT CANNABIS MEETS THE REQUIREMENTS OF 
ASCHEDULEIDRUG 

253. Under the CSA, drugs are classified by five Schedules, with Schedule I drugs 

identified as the most dangerous to human life, and Schedule V drugs regarded as the most benign. 

146March 24, 1972 Press Conference (Oval Office Conversation No. 693-01). 
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254, Cannabis is classified as a Schedule I drug under the CSA, 147 

255. To meetthe requirements ofa Schedule I drug under the CSA, the following elements 

must all be met: 

I, the drug has a high potential for abuse; 

2, the drug has "no currently accepted medical use in the United States;" and 

3, there is a lack of accepted safety for use of the drug even under medical 
supervision. 148 

(the Three Schedule I Requirements, previously defined), 

256, The Federal Government does 11ot genuinely believe that Cannabis meets the Three 

Schedule I Requirements. 

257, The Federal Government camiot genuinely believe that Cannabis meets the Three 

Schedule I Requirements. 

258. Upon information and belief, the Federal Government has never believed that 

Cannabis meets the Three Schedule I Requirements. 

The Federal Government Has Authorized Di,pensing jfedical Cannabis to Patients 
for More tlum 30 Years 

259. In or about 1978, the United States began subsidizing a program pursuant to which 

medical patients were provided with Cannabis, directly or indirectly, by the Federal Government. 

260. The aforesaid and described program, which exists to tliis day, is known as the 

Investigational New Drug Program ("IND Program"). 

14721 C.F.R. l308.l l(d)(23) and (31) (wrongly listed as a hallucinogenic drug, along with heroin, 
mescaline and LSD). 

148Pub. L. No. 91-513, 84 Stat. 1247. 
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261. The first patient to receive Cannabis under the auspices of the IND Program was 

Robert Randall. 

262. Upon information and belief, Mr. Randall used medical Cannabis provided under the 

auspices of the IND Program to treat his Glaucoma. 

263. Thereafter, at least 12 other individuals participated in the IND Program and received 

Cannabis for treatment of an assortment of diseases and conditions. 

264. Upon info1mation and belief, tbe Federal Govermnent, as of the date of1his filing, 

continues to sponsor and/or provide medical Cannabis to patients pursuant to the IND ProgranJ. 

265. Upon information and belief, the number of patients currently receiving medical 

Cannabis through the IND Program is eight. 

266, Pursuantto the IND Program, the Federal Govermnenthas authorized the University 

of Mississippi to harvest acres and acres of Cannabis. 

267. Upon infonnation and belief, the acres ofland harvested by University of Mississippi 

produce 50,000 to 60,000 Cam1abis cigarettes per year, 

268. Upon information and belief, none of the patients who have participated in the IND 

Program have suffered any serious side effects from their Cannabis treatments. 

269, Upon information and belief, none of the patients who have participated in the IND 

Program have suffered any harm from their Carmabis treatments. 

270. Upon infonnation and belief; no Federal Agencies have ever collected any scientific 

data from the IND Program reflecting serious adverse impacts caused by Cannabis. 

271. Upon infonnation and belief, the Federal Govennnent does nolhave any infonnation, 

suggesting that any of the patients who have participated in the IND Program have ever suffered any 
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harm or serious side effects fromtheir Cannabis treatments. 

272. The Missoula Chronic Clinical Cannabis Use Study evaluated the Jong-term effects 

of heavy Cannabis use by four patients in the IND Program ("Missoula Study"). 

273. The Missoula Study demonstrated clinical effectiveness in these patients in treating 

Glaucoma, chronic musculoskeletal pain, spasm and nansea, and spasticity of multiple sclerosis. 

274. All four patients who were the subject of the Missoula Study were stable with respect 

to their chronic conditions. 

275. Upon inf01mation and belief, none of the four patients who were the subject of the 

Missoula Study suffered any serious side effects from their Cannabis treatments. 

276. Upon hiforrnation and belief, none of the four patients who were the subject of the 

Missoula Study suffered any harm from their Cannabis treatments. 

277, Upon information and belief, the Federal Government does not have any information 

suggesting that any of the four patients who were the subject of the Missoula Study suffered any 

hann or serious side effects from their Cannabis treatments. 

278. Upon ii:iformation and belief, all four patients who were the subject of the Missoula 

Study were taking fewer standard pharmaceuticals than before they began treatment with medical 

Cannabis. 149 

279. The Missoula Study is one of thousands of studies which have confirmed that 

Cannabis provides measurable health benefits while resulting in minimal or no negative side effects. 

149http ://-canaabis-med.org/jcant/russo chronic_ use.pdf. 
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United States Admi1tistrative :taw Judge, Francis L. Young, Concludes that Cannabis 
Safely Provides Medical Be1tefits to Patients wit/r an Assortme1tt of Illnesses Without 
Serious Side F;{Jects 

280. In 1988, Administrative Law Judge Francis Young, In the Matter of Marijuana 

Rescheduling, DEA Docket No. 86-22, issued a dete1minationarising from a petition by the National 

Organization for the Refonn of Marijuana Laws ("NORML") to reschedule Cannabis ("ALJ 

Decision") (Exh. 5). 

281. In detennining whether to recommend rescheduling Cannabis under the CSA, Judge 

Young focused on two issues - (i) whether Cannabis "has a currently accepted medical use in 

treatment in the United States, or a cnrrently accepted medical use with severe restrictions;" and (ii) 

"whether there is a lack of accepted safety for use of the marijuana pl,mt, even under medical 

supervision" (Id. at 6). 

282. The two issues analyzed by Judge Young focus on the latter two of the Three 

Schedule I Requirements necessary under the CSA to classify a drug as a "Schedule I" substance (id. 

at 8; see also Pub. L. No. 91-513, 84 Stat 1247). 

283. If a drug has no medically-accepted use and caimot be safely used or tested even 

under medical supervision, it may qualify as a Schedule I drug; if the drug does not meet either of 

these Schedule I Requirements, it cannot be classified as a Schedule I drug (Id.). 

284. In resolving these issues, Judge Young made a series of "fmdings of fact" (AL.I 

Decision at 10-26, 35-38, 40-54, 56-64, Exh. 5) 

285. The aforesaid and described findings of fact by Judge Young were "uncontrovcrtcd" 

. by the parties (ALJ Decision at 10, 54, 56, Exh. 5). 

286. One of the aforesaid and described parties to the proceeding over which Judge Young 
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presided was defendant DEA (ALJ Decision at 10). 

287. Judge Young thereafter devoted the next 15 pages of the ALJ Decision to evidence 

adduced during the heating process, confirming that Cannabis constitutes a recognized, well

accepted and superior method of treatment of cancer patients suffering fr6m nausea, emesis and 

wasting (Id. at 10-25). 

288. As part of his analysis, Judge Young cited to studies, patient histories, State 

legislative findings and other evidence of the medical efficacy of Cannabis (Id. at 10-26). 

289. The DEA did not attempt to dispute the facts upon which the aforesaid aiialysis by 

Judge Young was based (Id. at 26). 

290. Judge Young concluded, based upon "ove1whelming" evidence, that: 

marijuana has a currently accepted medical use in treatment in the 
United States for nausea and vomiting resulting from chemotherapby 
treatments in some cancer patients. To conclude otherwise, on this 
record, would be unreasonable, arbitraiy and capricious (Id. at 34). 

291. Judge Young proceeded to analyze the record with respect to the use of medical 

Caimabis for the treatment of multiple sclerosis, spasticity and hyperparathyroidism (Id. at 40-54), 

292. After reviewing the extensive record, Jndgc Young concluded: 

[M]ariju!UJa has a currently accepted medical use in treatment in the 
United States for spasticityresnlting from multiple sclerosis and other 
causes, It would be unreasonable, arbitrary and capricious to find 
otherwise (Id. at 54). 

293. The DEA did not attempt to dispute the facts comprising the "extensive record" upon 

which Judge Young relied in reaching the aforesaid and described conclusion peitaining to the 

medical efficacy of Cannabis for the treatment of spasticity resultiug from multiple sclerosis and 

other causes. 
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294. dudge Young similarly concluded that medical Cannabis provides therapeutic .benefits 

to those suffering from hyperparathyroidism (Jd, at 54-55). 

295. The DEA did not attempt to dispute the facts comprising the "extensive record" upon 

which Judge Young relied in reaching the aforesaid and described conclusion pe11aining to the 

medical efficacy of Cannabis for the treatment ofhyperparathyroidism. 

296. After concluding that Cannabis does, in fact, have cu• ·ently-accepted medical uses, 

Judge Young tumed to the issue of whether it may be used or tested safely under medical supervision 

•· the third of the Three Schedule I Requirements (Id. at 56). 

297. After reviewing the uncontrove11ed evidence, Judge Young ruled in a series of 

enumerated paragraphs that, not only is Cannabis not dangerous; it is extraordinarily safe. In this 

regard, Judge Young ruled: 

4. Nearly all medicines have toxic, potentiallv lethal effects. But 
mari/uana is not such a mbstance. There is no record in the 
extensive medical literature. describing a proven documented 
cannabis-induced (µtalitv. 

5. This is a remqrkahle stalement. Firs/. the record on 
mariiuana encompasses 5. 000 vears o(humgn eJ..71erience. Second. 
mariiuana is now used dailv by enormous numbers a( people 
throughout the world. .k~1·timares sugr:esl that fi'om 20 million /o .50 
million Americans rowinclv. albeit i/legallv. smoke mariiuana 
withoUI the benefit ofdirecl medical su1>crvisio11. Yd. despite this 
long historv of use and the extraordinarilv hii'h numbers of social 
smokers, there are simply rw credible medical rworts ta ,1·ugge~·/ that 
consuming mariiuam, has caused a single death. 

6. Bv contrast, aspirin. a commonly-used, over-the-counter 
medicine, causes hundreds o(dNlhs each vear, 

Id. at 56-57 (emphasis added). 

298. Judge Young found that, to induce a lethal response to Cannabis, the patient would 
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be required to·consume approximately 1,500 pounds of marijuana within J 5 minutes~ an amount 

and time frame which, as a practical matter, are completely umealistic (Id. at 57). 

299. Judge Young thereafter concluded that: 

In strict mediciJl terms. mariiuana is far safer than manv foods we 
commonlv consume (Id. at 58) ( emphasis added). 

300. If these findings were not sufficiently damning to the CSA's mis-classification of 

Cannabis as a Schedule I drug, Judge Young made it even more clear when he wrote: 

Jvfariiuana, in its natural form. is one of the safestthergpeutica!JJ: 
active substances known to man. Bv anv measure o( ,·ationa/ 
analvsis, mariiuana can bf! safe Iv used within a supervised routine of 
medical car~. 

Id. at 58-59 (emphasis added). 

301. Judge Young thereafter recommended that Cannabis be removed from Schedule I of 

the CSA (Id. at 66). 

302. The DEA did not accept Judge Young's findings or recommendation. 

303. The ALJ's Decision was issued years before 29 States and the District of Columbia 

legalized Cannabis for medical use; before eight States plus the District of Columbia legalized 

Cannabis for recreational use; before two U.S. Territories approved the use of whole-plant Cannabis. 

States Begin to Legalize Cannabis 

304. In 1996, California became the first State to legalize Cannabis for medical use. 

305. Oregon, Alaska and Washington (State) followed soon thereafter and also legalized 

Cannabis for medical use. 
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use; 

306; · Today, the following States have legalized Cannabis for medical,and/or recreational 

California 
Oregon 
Alaska 
Washington (State) 
Maine 
Hawaii 
Colorado 
Nevada 
Montana 

• Vennont 
New Mexico 
Michigan 
New Jersey 
Arizona 
Massachusetts 
New York 
Matyland 

• Minnesota 
Florida 

• Delaware 
Ohio 
Pennsylvania 
Illinois 
North Dakota 
Arkansas 
Connecticut 
New Hampshire 

• Rhode Island 
• West Virginia 

61 

A-78 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page80 of 261



307, , In addition to the States, the following territories, protectorates and other areas under 

United States jurisdiction have legalized Cannabis for medical and/or recreational uses: 

• Washington, DC150 

• Puerto Rico 
Guam 

308. The method of legalization of Carmabis by States and other areas within Federal 

jurisdiction has varied from State constitutional amendment, to legislative enactment, to voters' 

referenda. 

309. Today, more than 62% of Americans live within a jurisdiction in which Cannabis is 

legal to consmne for medical and/or other purposes. 

310. California, the world's sixth largest economy, has legalized Cannabis for recreational 

purposes as well. 

31 J, State-legal Cannabis has been available to millions of Americans for decades. 

312. Cannabis has been available illegally (i.e., on the "black market") to millions of 

Americans for approximately 100 years. 

313. Upon information and belie±; no credible medical report has confirmed a single 

fatality in the United States from the consumption of Cannabis. 

314. By contrast, the following "legal" substances have caused the following number of 

150 Although initially barring Washington, DC from implementing a medical Cannabis program hi 
or about 1998, Congress took no action to prevent enactment of a medical legalization program in our 
Nation's Capitol in 2011. Thus, Washington, DC was able to institute a medical Cannabis program in 
201 l. Thereafter, in 2014, Washington, DC approved a decriminalization program for Cannabis. 
Although subjected to a mandatory 30-day review period to be undertaken by Congress under the District 
of Columbia Home Rule Act, Congress look no act ion. Thus, although afforded the opportunity to stop 
implementation of Washington, DC's decrimmalization program, Congress decided not to do so. 
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deaths in the United Siates on an annual basis: 

(a) tobacco -- 480,000 deaths per year; 1
" 

(b) alcohol- 88,000 deaths per year;152 

( c) pharmaceutical opioid analgesics - 18,893 per year; 153 

(d) acetaminophen- 1,500 deaths from 2001 to 2010. "' 

The Federal Government Admits and Obtains a MedicalPatetif Based 
Upon its Assertion That Cannabis Provides Medical Be11efits 

315. In or about 1999, the United States Government filed a patent application, entitled: 

CANNABINOIDS AS ANTI-OXIDANTS AND NEUROPROTECTANTS 

See Exh. 6 ("U.S. Cannabis Patent') (capitalization and underscoring in original). 

316. In the U.S. Cannabis Patent application ("U.S. Cannabis Patent Application"), the 

Federal Government made representations to the United States Patent and Trademark Office 

("USPTO") relative to the effects of Cannabis on the human body (Jd.). 

317. In the U.S. Cannabis Patent Application, the Federal Government represented to the 

USPTO that Cannabis provides medical benefit to, and thus has medical uses for, patients suffering 

with an assortment of diseases and conditions. In this regard, the Federal Government asserted that: 

151 https:/ /www.cdc.gov/lohacco/ data _statistics/fact_ sheets/healtl1~effects/tobacco_re]ated _ mortal 
ity/index.htm 

152https:/lwww.niaaa.nih.gov/aleohol-heaJth/overview-alcohol-consumption/alcohoJ-facts-and-sta 
tistfos. 

153https:l/www.cdc.gov/ncbs/data/factsheets/factsheet_ drng_poisoning.pdf. 

154http://www.huffingtonpost.com/2013/09/24/ty Jenol-overdose _ n _ 3 976991.html. This does not 
include the 78,000 Americans who are rushed to emergency rooms annually, or the 33,000 
hospitalizations in the United States each year, all due to ingestion of acetaminophen. Id. 
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Cannabinoids have been found to have antioxidant properties, 
unrelated to NMDA receptor antagonism. This new found property 
makes cannabinoids useful in the treatment and prophylaxis of wide 
variety of oxidation associated diseases, such as ischemic, age
related, inflammatory and autoimmune diseases, The cannabinoids 
are found to have particular application as neuroprotectants, for 
example, in limiting neurological damage following ischemic insults, 
such as stroke and trauma, or in the treatment of neurodegenerative 
diseases, such as Alzheimer's Disease, Parkinson's Disease, and HIV 
Dementia (Id. at Abstract). 

318. In support of its U.S. Cannabis Patent Application, the Federal Government cited a 

series of studies and academic papers, which, the Federal Government represents, support its 

conclusion that Cannabis does, in fact, provide medical benefits, inclnding conditions which are 

listed and which are not listed on the U.S. Carmabis Patent Application (Id.). 

319. The U.S. Cannabis Pate11t Application directly and unmistakably controverts the 

Federal Government's continued classification of Cannabis as a Schedule I drug, which, it is 

emphasized, requires a finding that it lacks any medical use. 

320. Simply put- the Federal Government cannot maintain, on its U.S. Cannabis Patent 

Application, that Cannabis does, in fact, have curative properties that provide medical benefits to 

patients suffering from an asso1tment of diseases while also simultaneously "fmding" that Cannabis 

has no medical application whatsoever for purposes of application and enforcement of the CSA. 155 

Tlte Justice Department Issues Guidelilles for Prosecution 
of Medical Cannabis Patients (2009) 

321. As State-legal Cannabis legislation and other approvals of medical Cannabis 

continued to pass throughout the United States, the Federal Government was confronted with a 

155Because the U.S. Cannabis Patent was granted by the USPTO, the Federal Government is 
estopped from contesting the assertions contained in its Application. 
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problem - under the CSA, the cultivation, harvesting, extraction, distribution, sale and/or use of 

Cannabis was (and is) illegal; however, States were granting their citizens pennission to cultivate, 

distribute, sell, and/or use Cannabis for medical purposes. 

322. On or about October 19, 2009, defendant DOJ, while professing the importance of 

enforcing the CSA as it pertains to Cannabis, acknowledged the existence of State laws authorizing 

the use of"medical marijuana," and directed that United States Attorneys: 

should not focus federal resources in your States on individuals 
whose actions are in clear and unambiguous compliance with existing 
State laws providing for the medical use of marijuana. For example, 
prosecution ofindividuals with cancer or other serious illnesses who 
use ma:ri juana as part of a recommended treatment regimen consistent 
with applicable State law, or those caregivers in clear and 
unambiguous compliance with existing state law who provide such 
individuals with marijuana, is unlikely to be an efficient use of 
limited federal resources. 

See October 19, 2009 Memorandum by Deputy Attorney General of the United States, David W. 

Ogden ("Ogden Memorandum"), Exh. 7. 

323. Thus, notwithstanding the provisions of the CSA, prohibiting cnltivation, distribLLtion, 

sale, possession and/or use of Cannabis, as a drug so dangerous that it cannot be tested under strict 

medical supervision, the DOJ expressly discouraged United States Attorneys from using federal 

resources to prosecute violations of the CSA by users of Cannabis for medical purposes in State

legal jurisdictions. 

The Justice Depal'tme11t Adopts the Cole Menwr01tdum 

324. On or about August 29, 2013, defendant DOJ promulgated what has come to be 

known as the "Cole Memorandum" (Exh. &). 

325. Under the Cole Memorandum, the DOJ, consistent with the Ogden Memorandum, 
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officially recognized that patients using State-legaLmedical Cannabis, in accordance with the laws 

of the States in which they reside, and businesses cultivating a11d/or selling State-legal Cannabis for 

medical purposes, are not appropriate targets for federal investigation, prosecution and incarceration 

(Id. at 3). 

326. The net effect of the Cole Memorandum was to infonn medical-Cannabis businesses 

operating in accordance with the laws of the States in which such businesses operate, and patients 

who use medical Cannabis in accordance with the laws of the States in which such patients reside, 

that they would not be prosecuted, provided that such Cannabis businesses and medical Cannabis 

patients did not engage in conduct which encroached upon eight (8) specific federal priorities, 

identified in the Cole Memorandum as follows: 

1. Preventing the distribution of marijuana to minors; 

2. Preventing revenue from the sale of marijuana from going to criminal 
enterprises, gangs, and cartels; 

3. Preventing the diversion of marijuana from States where it is legal under 
State law in some form to other States; 

4. Preventing State-authorized marijuana activity from being used as a cover or 
pretext for the trafficking of other illegal drugs or other illegal activity; 

5. Preventing violence and the use of firearms in the cultivation and distribution 
of marijuana; 

6. Preventing drugged driving and the exacerbation of other adverse public 
health consequences allegedly associated with marijuana use; 

7. Preventing the growing of marijuana on public lands and the supposed 
attendant public safety and environmental dangers posed by marijuana 
production on public lands; and 
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8. Preventing marijuana possession or use on federal property. 

See Cole Memorandum, Exh. 8. 

Tlze Treasury DepartmentProvides FederalAutlwrization to Banks lo 
Transact with Cannabis Busi11esses 

327. On February 14, 2014., the Financial Crimes Enforcement Network ("FinCEN") 

issued a Memorandum providing guidance to clarify Bank Secrecy Act ("BSA") expectations for 

financial institutions seeking to provide services to marijuana-related businesses ("FinCen 

Guidance") (Exh. 9 at I). 

328. FinCEN issued the FinCEN Guidance "in light of recent state initiatives to legalize 

certain marijuana-related activity and related guidance by the DOJ [i.e., the Cole Memorandum) 

concerning marijuana-related enforcement priorities" (Id.). 

329. In essence, the FinCEN Guidance was the Treasury Department's own version of the 

Cole Memorandum, except that the FinCEN Guidance was sent to private actors (banks and other 

financial institutions), informing them how it is that they can transact with Cannabis businesses -

businesses that are technically illegal under the CSA. 

330. FinCEN provides guidance and advice to banks and other financial institutions 

concerning how 1hey can engage in conduct which is illegal under the CSA, as well as under 18 

U.S.C. §1956 (laundering of monetary instruments). 

331. By the FinCEN Guidance, the Treasury Department provided, inter alia, the 

following instructions on J1ow to transact with Carmabis businesses: 

The Financial Crimes Enforcement Network D is issuing guidance to clarify Bank 
Secrecy Act ("BSA") expectations for financial institutions seeking to provide 
services to marijuana-related businesses. FinCEN is issuing this guidance in light of 
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recent state initiatives to legalize certain marijuana-related activity and related 
guidance by the U.S. Department of Justice ("DOJ") concerning marijuana-related 
enforcement priorities. This FinCEN guidanc:e dar(fies how (il1lmciaf i11stitutitms 
ca11 provide sen•ices to 111ariiua1111-related businesses consistent with their BSA 
obligations. and aligns the information provided bv financial institutions in BSA 
reports with fpdera/ and slate law enforcement priorities. This FiltCEN guidance 
should mlta11ce the 111•ail11bility of fi11a11ci11/ sen,fces (or. mul the fim111cial 
trtmspare11c1• of. mariituma-related busi11esses. 

See FinCEN Guidance at 1 (Exh. 9) (emphasis added). 

332. Under the provisions of the FinCEN Guidance, the Federal Government provided 

authorization to banks and other financial institutions to transact with Cannabis busioesses. 

333. Under the provisions oftheFinCEN Guidance, the Treasury Department directed that 

financial institutions, prior to engaging in transactions with medical Cannabis businesses, undertake 

due diligence to ascertain whether the latter are operating in conformity with the provisions of the 

Cole Memorandum (Id.). 

334. The Ogden Memorandum, Cole Memorandum and FinCEN Guidance each state, in 

form and substance, that the CSA has not been snperseded and remains in effect; however, each 

aforesaid Memorandum/Guidance makes equally clear that the United States Government should 

not interfere with State-legal medical-Cannabis businesses, and should not otherwise enforce the 

CSA as against such businesses or the patients who use the products cultivated and dispensed by 

such businesses, provided that all such businesses and patients act in confonniiy with the laws of the 

States in which such businesses operate and in which such patients reside. 

335. The 2009 Ogden Memorandum, 2013 Cole Memorandum and 2014 FinCEN 

Guidance cannot be reconciled with the Federal Government's classification of Cannabis as a 
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Schedule I drug that is so dangerous that it has no medical purpose and cannot be tested even under 

strict medical supervision. 

The United States Surgeon General Acknowledges Medical 
Benefits of Cannabis Use/The DEA Removes a Series of False 
Statements Concerning Cannabis from its Website 

336. On or about l'ebrna,y 4, 2015, the then-United States Surgeon General, Dr. Vivek 

Murthy, appeared on CBS This Moming, a nationally-televised daily talk show. 

337. While on CBS ThisMoming, the U.S. Surgeon General publically acknowledged that 

Cannabis can safely provide bonafide medical benefits to patients ("Surgeon General's 

Acknowledgment"). 

338. The DEA, earlier this year, removed from its website: all references to Cannabis as 

a supposed "gateway drug;" as a drug that causes "permanent brain damage;" and as a drug that leads 

to psychosis ("DEA's Website Revision"). 

339. The DEA's Website Revision is consistent with the Surgeon General's 

Acknowledgment. 

340. Prior to the DEA' s Website Revision, a petition was filed on behalfof Americans for 

Safe Access, alleging that the DEA's website contained false information ("ASA Petition") (Exh. 

10). 

341. The ASA Petition was filed under the Infmmation Quality Act ("IQA") (Jd.). 

342. Under the IQA, Federal Agencies are required to devise guidelines to ensw·e the 

"quality, objectivity, utility, and integrity of information" they disseminate, 156 

15644 U.S.C. §3516, Statutory and Historical Notes. 
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343. These requirements are designed to ensure that, inter alia, the information contained 

on the websites maintained by Federal Agencies is accurate. 

344. Upon information and belie(, it was in response to the ASA Petition, asserting that 

the information contained on the DEA website was inaccurate, that the DEA effected its Website 

Revision. In other words, the DEA, rather than litigating the inaccuracy of the info1mation contained 

on its website, changed that information and effected its Website Revision in recognition that the 

language asserting that Cannabis is a supposed "gateway drug" that causes psychosis and permanent 

brain damage was and is false. 157 

Congress Precludes tlte DOJ from Using Legislative Appropriations t;, 
Prosecute State-Legal Cannabis Cultivatwn, Distribution, Sale a,ul Use 

345. In December 2014, Congress enacted a rider to an omnibus appropriations bill, 

funding the Federal Government through September 30, 2015 ("2014 Funding Rider"). 

346. Under the 2014 Funding Rider, Congress expressly prohibited the DOJ from using 

the appropriations provided thereby to prosecute the use, distribution, possession or cultivation of 

medical Cannabis in States where such activities are legal. 

347. The 2014 Funding Rider includes the following language: 

None of the funds made available in this Act to the Department of 
Justice may be used, with respect to 1he States of Alabama, Alaska, 
Arizona, California, Colorado, Connecticut, Delaware, District of 
Columbia, Florida, Hawaii, Illinois, Iowa, Kentucky, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, Mississippi, 
Missouri, Montana, Nevada, New Hampshire, New Jersey, New 
Mexico, Oregon, Rhode Island, South Carolina, Tennessee, Utah, 
Vermont, Washington, and Wisconsin, to prevent such States from 
implementing their own State laws that authorize the use, 

15711,e FDA also removed all references to Cannabis as a supposed "gateway drug" on its 
website. 
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disttibution,-possession; or cultivation of medical marijuana. 

See Consolidated and Further Continuing Appropriations Act, 20 I 5, Pub. L No. 113-23 5, § 5 3 8, 128 

Stat. 2130, 2217 (2014). 

348. The States referenced in the 2014 Funding Rider are those that, as of the date of the 

2014 Funding Rider, had established State-legal medical Cannabis programs. 

349. V aiious short-term measures extended the 2014 Funding Rider through December 

22, 2015. 

350. On December 18, 2015, Congress enacted a new appropriations act, which 

appropriated funds through the fiscal yeai· ending September 30, 2016, and included essentially the 

saine rider as the 2014 Funding Rider. Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, 

§ 542, 129 Stat. 2242, 2332-33 (2015) (adding Guam and Puerto Rico and changing "prevent such 

States from implementing their own State laws" to "prevent any of them from implementing their 

own laws"). 

351. In 2017, Congress enacted another rider, npdating the 2014 Funding Rider to include 

the States that added medical-Cannabis programs over the preceding three years, and again 

restricting the use of Congressional appropriations to prosecute only those violations of the CSA in 

which the defendants cultivate, distribute, and/or sell Cannabis in a manner that violates State-legal 

medical marijuana programs ("2017 Fm1ding Rider"). In this regard, the 2017 Funding Rider states: 

None of the funds made available in this Act to the Depaitmcnt of 
Justice may be used, with respect to any of the States of Alabama, 
Alaska, Arkansas, Arizona, California, Colorado, Connecticut, 
Delaware, Florida, Georgia, Hawaii, Illinois, Iowa, Kentucky, 
Louisiaiia, Maine, Maryland, Massachusetts, Michigan, Minnesota, 
Mississippi, Missouri, Montana, Nevada, New Hampshire, New 
Jersey, New Mexico, New Yorlc, North Carolina, Ohio, Oklahoma, 
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Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, 
Texas, Utah, Vennont, Virginia, Washington, West Virginia, 
Wisconsin, and Wyoming, or with respect to the District of 
Columbia, Guam, or Puerto Rico, to prevent any of them from 
implementing their own laws that authorize the use, distribution, 
possession, or cultivation of medical marijuana. 

See Consolidated Appropriations Act, 2017, Pub. L. No. 115-31, §537 (2017). 

IV. SUMMARY OF THE ALLEGATIONS AND EVIDENCE THAT THE 
FEDERAL GOVERNMENT DOES NOT AND CANNOT BELIEVE 
THAT CANNABIS MEETS THE THREE SCHEDULE I 
REQUIREMENTS 

352. The net effect of the foregoing allegations and evidence confirms beyond serious 

question that the Federal Govermnent does not and cannot believe that Cannabis: (i) has no medical 

use, and (ii) cannot be used or tested even under strict medical supervision. Indeed, it bears 

emphasis that Cannabis: 

has been widely used as a legal medication for more than 10,000 years, including by 
the Founding Fathers of this Country; 

• was legal until the end of Prohibition tln·eatened to leave Anslinger without any 
responsibilities; 

• was found by the Shafer Commission to be safe enough to decriminalize for personal 
use~ 

has been dispensed by the Federal Govermnent to participants in the IND Program 
for more than 30 years without evidence of harm to any of the patients; 

was found by ALJ Young to be the safest drug available in the world, based upon 
evidence that the DEA never attempted to contest; 

• has been used continuously as part of State-legal programs for medical purposes 
throughout the United States, begimrlng in 1996; 

has been available to millions of Americans on a daily basis for decades without a 
single fatality- a record that neither coffee nor aspirin can claim; 
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is the subject of the successful U.S. Cannabis Patent Application, i,1. which the 
Federal Govemmentadrnitted(l:ndeed, bragged) that Cannabis provides safe, medical 
benefits to patients suffering from an assortmento:fillnesses, diseases and conditions; 

• was identified by the U.S. Surgeon General as having medical benefits -- a 
conclusion that has been separately reached by doctors, scientists, and academics 
during 1he course of conducting thousands of studies and tests; 

• cam1ot be the subject of a federal criminal prosecution under the CSA unless 
cultivated, distributed, sold or used in violation of State law; and 

is the subject of established federal policy which recognizes the medical benefits of 
Camiabis. 

353. Indeed, the notion that the Federal Govermnent persists in classifYing Cannabis as 

a Schedule I drug, while ignoring the undeniable addictive and lethal chemical properties of nicotine 

and tar, and alcohol, which kill millions of Americans every year, renders this mis-classification of 

Cannabis utterly irrational and absurd. 

V. THE PETITIONING PROCESS IS ILLUSORY AND FUTILE 

Prior Petitions to Re-Schetlule anti/or De-Scltetlule Cannabis 

354. Under the CSA, members of the public are afforded the supposed opportunity to file 

petitions to request that medications and drugs be re-scheduled and/or de-scheduled. 21 U .S.C. §8 I 1 

and 21 C.F.R. §1308. 

355. The legal mechanism available to the public to file petitions to change the 

classification of drugs and medications previously scheduled under the auspices of the CSA is 

illusory. Petitions filed with the DEA and/or any other Federal agency linger for years, often 

decades, without any substantive action. 

356. The following chart of petitions filed with the DEA, ret1ects the futility of the 

petitioning process: 
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Recj-ucsted Action Type of Date Date Delay Outcome 
Petitiouer(s) Filed Decided 

Transfer any injectable 7 Individuals J 0/5/1971 1/10/J 979 8 years Denied 
liquid containing 
Pentazocine ( opioid 
derivative) from Schedule 
V to Schedule III 

Requested Action Type of Date Date Delay Outcome 
Petitioner(s) Filed Decided 

Remove Cannabis from NORML, 5/18/72 3/26/92 20 Denied 
Schedule I or transfer to Cannabis years 
Schedule V Corporation of 

America 
(CCA); 
Alliance for 
Cannabis 
Therapeutics 
(ACT); 
Individuals 

Transfer Cannabis from Individual 9/6/92 5/16/94 NIA DEA 
Schedule I to Schedule II declined 

to accept 
the filing 
of the 
petition 
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Transfer Marino] from UNI.MED 2/3/95 7/2199 '4 years Granted 
Schedule II to Schednle Pharmaceutica 
III ls foe, 

(manufacturer 
of Marino]) 
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Requested Action Type of Date Date Delay Outcome 
Petitioner(s) Filed Decided 

Remove Cannabis from Individual; 7/10/95 3/20/01 5.5 Denied 
Schedule I High Times years 

Magazine 

Remove Cannabis Individual 3/23/98 12/19/00 2.5 Denied 
containing 1 % or less of years 
THC from Schedule I 
when used for Industrial 
Hemp 

Traosfer Hydrocodone Physiciao Jan. 99 8/22/14 15.5 Granted 
combination products years 
(i.e., products mixing 
Hydrocodone with other 
drugs) from Schedule m 
to Schedule II 

Traosfer Cannabis to The Coalition l 0/9/02 6/21/11 8.75 Denied 
Schedule III, IV, or V for years 

Rescheduling 
Cannabis 

Remove Carmabis from hldividual May 12, Dec. 19, NIA DEA 
Schedule I 2008 2008 declined 

to accept 
the filing 
of the 
petition 

Transfer Cannabis to aoy Individual 12/17/09 7/19/16 6.5 Denied 
Schedule other thao years 
Schedule! 

Transfer Cannabis to Governors 11/30/11 7/19/16 5.5 Denied 
Schedule II Chafee& years 

Gregoire 
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Requested Action Type of Date Date 
Petitioner(s) Filed Decided 

Remove Industrial Hemp Hemp 6/1/16 Pending 
plants (i.e., Cannabis Industries 
sativa L. plants with a Association 
THC concentration of not ("HIA") & the 
more than three tenths of Kentucky 
one percent) from Hemp Industry 
Schedule I Council 

The Petition Process fol' Clta11ges i11 tlte Classificatio11 of Can.nab is is 
Futile, Rife with Delays, Subject to Systemic and lllstitutional Bias 
and Otherwise Constitutes a Hollow Reme,ly 

Delay Outcome 

NIA Pending 

357. Excluding the petitions which are either still pending or were never decided at all 

(because they were rejected based upon standing or other grounds), the average delay from filing a 

petition to reschedule a drug under the CSA to the date of the petition's resolution is approximately 

nine (9) years. 

358. Persons seekh1g to re-classify a Schedule I drug or medication based upon an urgent 

medical need, including and especially, Alexis and Jagger, are resigned to waiting until ostensibly 

the drug would no longer serve any useful purpose, because the illness, disease and/or condition has 

resolved or the patient has died. 

359. The petitioning process is a hollow remedy. 

360. Worse than the entrenched, systemic delays imposed by the Federal Government is 

the institutional bias of government officials which all but assures denial of applications pertaining 

to Cannabis. 

3 61. As referenced supra, in November 2015, defendant Rosenberg of the defendant DEA, 

which is responsible for responding to petitions to reclassify drugs under the CSA, publically 
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asserted that medical Cannabis is "a joke" -- essentially pre-judging any petition to re-schedule or 

de-schedule Cannabis. 

362. As reported by Politico, defendant Sessions,"[ a]s a U.S. Attorney in Alabama in the 

1980s, O said he thought the KKK 'were [sic] OK until I found out they smoked pot."' 

363. On December 5, 2016, Politico reported that, in April 2016, defendant Sessions 

disclosed that he believes that "Good people don't smoke marijuana." 

364. As the Attorney General of the United States, defendant Sessions would have the 

opporturuty to reclassify Cannabis; however, as with defendant Rosenberg, defendant Sessions has 

pre-judged the issue. 

365. Upon information and belief, Rosenberg did not review any medical or scientific 

studies prior to asserting, in or about November 2015, that medical Cannabis is a joke. 

366. Upon information and belief, Sessions did not review any medical or scientific studies 

prior to issuing his statement in the 1980s, in which he said that he thought the KKK "were [sic J OK 

until I found out 1hey smoked pot.'' 

367. Upon information and belief, Sessions didnotreview any medical or scientific studies 

ptior to issuing bis statement on or about December 5, 2016 that "Good people don't smoke 

marijuana" 

368. Upon infonnation and belief, defendants Sessions and Rosenberg, in condemning 

medical Cannabis and those who recommend and/or use it, were not speaking from expetience or 

an in-depthmedical or scientific understanding of the chemical properties of Cannabis and its impact 

on the body's metabolic systems and processes; nor were their assertions the product of an analysis 

concerning whether medical Cannabis has been accepted by the medical community. Rather, the 

78 

A-95 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page97 of 261



opinions of defendants Sessions and Rosenberg are based upon political (not scientific) distinctions 

made by a diminishing minority of vocal public officials who, without conducting any scientific 

review or analysis, assw11e that any conduct associated with Cannabis is necessarily dangerous and 

otherwise bad based upon unconstitutional criteria. 

369. The unconscionable delays in processing petitions, coupled with the institutional bias 

at the DOJ and DEA against re"classifying Cannabis, renders the petitioning process illusmy and 

futile. In short, the Federal Gover11111ent does not provide real "due process" to those aggrieved by 

the mis"classification of Cannabis under the CSA. This lawsuit is the only mechanism by which 

patients in need of medical Cannabis can lawfully and without risk of prosecution safely obtain and 

use it. 

370. Even assuming arguendo that the petitioning process were not futile - and it is - it 

would not provide a meaningful remedy for Plaintiffs insofar as the petition process: (i) cannot 

resolve the substantial constitutional issues which Defendants have repeatedly declined to address 

in a manner consistent with the provisions of the United States Constitution; and (ii) cannot provide 

Plaintiffs with a genuine opportunity for adequate relief (specifically, a declaration that the CSA, as 

it pertains to Cannabis, is unconstitutional), insofar as the relief requested herein is beyond the 

authority of Defendants DEA, DOI, Sessions and/or Rosenberg. 

FIRST CAUSE OF ACTION 
(On behalf of all Plaintiffs) 

371. Plaintiffs repeat and reallege each and every allegation of the preceding 1111"370, as 

if set forth fully herein. 

372. Under the Due Process Clause of the Fifth Amendment, no person may be "deprived 
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of life, liberty or property without due process ofraw" ("Due Process Clause"). 

373. Under well-established constitutional jurisprudence, laws which are not rationally 

related to a legitimate interest of the Federal Government violate the Due Process Clause. 

374. The CSA classifies drugs into five scheduled categories - Schedule I, Schedule II, 

Schedule III, Schedule IV, and Schedule V .1" 

375. Cannabis has been classified as a Schedule] drug, along with, among others, heroin, 

mescaline, and LSD. As such, under the CSA as it pertains to Cannabis, the cultivation, distribution, 

prescription, sale, and/or use of Cannabis constitutes a violation of Federal Law, subjecting those 

accused of such a crime to prosecution and incarceration. 

376, The stated basis for enactment and implementation of the CSA as it pertains to 

Cannabis was that the drug meets the Three Schedule I Requirements, i.e.: 

1. the drug has a high potential for abuse; 

2. the drug has "no currently accepted medical use in the United States;" and 

3. there is a lack of accepted safoty for use of the drug even under medical 
supervision. 159 

3 77. 1n view of the facts and evidence set forth above and sw:nmarized below, the Federal 

Government does not believe that Cannabis meets the aforementioned Three Schedule I 

Requirements. 

3 78. Cannabis has been cultivated and used as a medication for thousands of years. 

379. Cannabis was cultivated and used as a medication in Colonial America and in post-

"'Pub. L. No. 91-513, 84 Stat. 1247. 
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Colonial America, including by the Framers of-our Constitution. 

3 80. Cannabis was cultivated and used throughout the 19th Century, during which it was 

one of America's three leading crops for cultivation. 

38 I . Cannabis was listed in prominent phannacological publications throughout ihe second 

half of the 19th Century and the beginning of the 20th Century as a medication that treats dozens of 

diseases and conditions. 

382. The Shafer Commission confinned that Cannabis is not dangerous and should be de

criminalized for personal use. 

383. Since in or about 1978, the Federal Govennnent has been continuously dispensing 

and/or authorizing the dispensing of Cannabis to between at least 8 to 13 patients for the treatment 

of an assortment of diseases, ilh1esses and medical conditions. 

384. In 1988, ALJ Francis Young, after a review of the uncontroverted medical evidence, 

concluded that Cannabis provides medical benefits to patients, none of whom have been endangered 

by it (Exh. 5). 

385. Beginning in 1996, States throughout the Country have instituted medical and 

recreational Cannabis programs without federal intervention. 

386. Today, more than 62% of the American public resides in States in which whole-plant 

Callllabis is legal for medical and/or recreational purposes; thus, millions of Americans have the 

opportunity to use Cannabis on a daily basis. 

387. Upon information and belief, there have never been any documented deaths in the 

United States due to the consumption of Cannabis. 

388. Since 2009, the DOJ has consistently directed its U.S. Attorneys to refrain from 
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prosecuting patients, physicians- and busiuesses involved in the use, cultivation and/or sale of 

Cannabis if the same is consistent with State-legal medical-Cannabis programs (Exhs. 8 and 9). 

389. Since 2014, the Treasury Department has authorized banking and other financial 

institutions to engage in transactions wifu Cannabis businesses fuat act in conformity with State-legal 

medical-Cannabis programs (Exh. 9). 

390. Forfue last three years, Congress has de-funded tl1e DEA and DOJ from prosecutiug 

individuals and businesses engaging in conduct 1hatis consistent with State-legal medical-Cannabis 

programs. 

391. In or about 2002, the United States Government repeatedly asserted in its U.S. 

Cannabis Patent Application that, based upon a series of scientific studies, Cannabis has accepted 

medical uses for the treatment of brain diseases and disorders (Exh. 6), 

392. After obtaining a U.S. Carmabis Patent, the Federal Government executed license 

agreements to private businesses to engage in me<lical Carmabis cultivation and extraction. 

393. While the Federal Government may conceivably argue that the initial and continued 

classification of Cannabis as a Schedule I dmg is necessary because of its alleged high potential for 

abuse, supposed lack of medical use, and purported risks of potential harm to 1hose who use it even 

under medical supervision, the foregoing history confirms that the United States Government does 

not believe the story it is telling. 

394. Based upou the foregoing, the Federal Government, not only does not believe that 

Carmabis meets the Three Schedule I Requirements of the CSA, but further, upon infonnation and 

belief, no rational person could reasonably believe that it meets such Requirements. 

395. There is no credible evidence that Cannabis has a high potential for abuse. 
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396, There isno credible evidence thatCailnabis lacks any medical benefit; to the contraiy, 

the overwhelming weight of evidence confirms that Cannabis has, for millennia, from Ancient 

Chinese and Egyptian societies, to our Founding Fathers, to modern-day America, provided 

substantial medical benefits to the patients who have been treated with medical Cannabis. 

397. There is no credible evidence that Cannabis poses a serious risk ofhann when used 

under medical supervision; to the contrary, the overwhelming weight of evidence confirn1s that, 

although virtually all medications have some toxic, potentially lethal effects, "ma11juat1a is not such 

a substance" (ALJ Decision at 56, Exh. 5). And no one in the United States bas ever died from using 

Catlilabis (Jd.). 160 

398. Because Cannabis does not meet the criteria required for classificatio11 of a Schedule 

I drug and is, in fact, safe for use, at1d because the Federal Government is fully aware of the 

foregoing but nonetheless insists upon continuing the mis-classification of Cannabis as a Schedule 

I drug, the CSA and its implementation is irrational, arbitrary, capricious and is not rationally related 

to any legitimate government interest. 

399. The only credible explanation for the enactment of the CSA and its subsequent and 

continuing enforcement by the Federal Government lies in the politically-repressive, xenophobic and 

racial animus described by John Ehrlichman and other members of the Nixon Administration - an 

animus proscribed by the Constitution of the United States. 

400. As set forth above, the petitioning process for drug scheduling does not constitute 

"due process" within the meaning of the Fifth Amendment to the Constitution, insofar as the petition 

160This allegation does not include reference to those who may have used black"market synthetic 
Cannabis. 
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process: (i) is rife with unconstitutional delays thatrenderreview impracticable for the Plaintiffs (and 

most medical Cannabis patients); (ii) is rife with institutional bias, by which a vocal minority of 

public officials refuse to consider the overwhelming weight of medical evidence establishing that 

Cannabis provides safe medical benefits; (iii) cannot resolve the substantial constitutional issues 

which Defendants have repeatedly declined to address in a manner consistent with the provisions 

of the United States Constitution; and (iv) cannot provide Plaintiffs with a genuine opportunity for 

adequate relief, insofar as the relief requested reqttires couecting an Act of Congress which is 

beyond the authority of Defendants DEA, DOJ, Sessions and/or Rosenberg. 

40 J. Alexis, Jose, and Jaggerneed medical Cannabis for the treatment of their diseases and 

condltions, but cannot safely use it without risking their freedom or other rights to which they are 

legally and constitutionally entitled. Washington desires to open a Cannabis business through the 

use of the MBE Program, but cannot do so, as he would be ineligible to receive such benefits and 

would be risking potential incarceration were he to file the required paperwork for MBE benefits. 

The CCA seeks, on behalf of its membership, termination of disproportionate enforcement of the 

CSA as it pertains to Cannabis against persons of color. Defendants maintain, notwithstanding the 

overwhelming weight of the evidence in the record (including statements made by the Federal 

Government itself that Cannabis has curative properties and is safe), that Cannabis is somehow an 

addictive, dangerous and lethal drug on par with heroin, mescaline and LSD without any medical 

benefits whatsoever and thus must remain illegal and continue to be enforced in tl1emannerpracticed 

today. 

402, Meanwhile, substances that undeniably provide no medical benefit whatsoever, are 

highly addictive and cause hundreds of thousands of deaths per year, including for example, tobacco, 
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remain widely available and un•scheduled under the CSA. 

403. An actual case in controversy exists between Plaintiffs and Defendants, by which 

Plaintiffs need and/or desire to use and/or engage in business transactions involving Cannabis, 

whereas Defendants falsely and unconstitutionally maintain that possession and use of Cannabis is 

lethally dangerous and thus must remain illegal. 

404. By reason of the foregoing, Plaintiffs are entitled to issuance of an order and 

judgment: (i) declaring that the CSA, as it pertains to Cannabis, is irrational, arbitraty, capricious and 

not rationally related to any legitimate governmental interest, and thus unconstitutional; and (ii) 

permanently e11joining Defendants from enforcing the CSA. 

405. Plaintiffs have no remedy at law. 

SECOND CAUSE OF ACTION 
(On behalf of the CCA Only) 

406. Plaintiffs repeat and reallege each and every allegation of the preceding ,r,rl-405, as 

if set forth fully herein. 

407. The United States Supreme Court has consistently held that discrimination may be 

so unjustifiable as to constitute a violation of the Due Process Clause of the Fifth Amendment. 161 

408, The mis-classification of Cannabis as a Schedule I drug under the CSA was 

effectuated in an environment tainted by racial discrimination and animus, hostile to the interests of 

African Americans and other persons of color. 

161Davis v. Passman, 442 U.S. 228, 234-35 (1979); Weinberger v. Wiesenfe/d, 420 U.S. 636, 638 
11. 2 (1975); Cruz v. Hauck, 404 U.S. 59, 62 n. 10 (1971); Bolling v. Sharpe, 347 U.S. 497,499 (1954). 
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409. · The CSA, as it pertains to Cannabis, was implemented in an environment tainted by 

racial discrimination and animus, hostile to the interests of African Americans and other persons of 

color. 

410. The CSA, as it pertains to Cannabis; has been enforced in a manner reflective of racial 

discrimination and animus, hostile to the interests of African Americans and other persons of color. 

411. Although Cannabis is consumed and used equally by African Americans and White 

Americans, African Americans are disproportionately the subject of investigations, prosecutions, 

convictions and incarcerations under the CSA. 

412. Upon information and belief, the racial animus underwriting the mis-classification 

of Cannabis as a Schedule I drug under the CSA continues to this day, resulting in convictions and 

the incarceration of African Americans and other persons of color in disproportionate numbers. 

413. The mis-classification of Cannabis as a Schedule I drug under the CSA was also 

intended to suppress the First Amendment rights and interests of those protesting the Vietnam War, 

including such rights as freedom of speech and the right to petition the government for a redress of 

grievances. 

414. Upon information and belief, the Federal Government tactically enforced the CSA 

against war protesters and persons of color insofar as members of the Nixon Administration 

irrationally believed such persons to be enemies of America's war on communism. 

415. In enacting and disproportionately enforcing the CSA against persons of color, the 

Federal Government violated, and continues to violate, the Due Process Clause of the Fifth 

Amendmentand the requirements of Equal Protection. 

416. In enacting and disproportionately enforcing the CSA against those protesting the 
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Vietnam :War, the Federal Government violated, and continues to violate, the First Amendment, the 

Due Process Clause of the Fifth Amendment and the requirements of Equal Protection. 

4 I 7. The Federal Government lacks a compelling interest in the enactment ofa statute that 

discriminates against persons of color, and violates and has violated the First and Fifth Amendment 

rights of members of the CCA, and their rights to Equal Protection, 

418. Upon infonnation and belief, even assuming arguendo that the Federal Government 

were to have a compelling interest in enacting and enforcing the CSA in the manner herein 

described, the CSA is not narrowly tailored to satisfy and achieve that compelling interest (whatever 

it might be). 

419, An actual case in controversy exists between Plaintiff CCA on the one hand, and 

Defendants on the other, by which the CCA maintains that the CSA was enacted on the basis of 

racism and political suppression of the rights guaranteed under the First Amendment, and enforced 

in a manner that is so discriminatory as to rise to the level of a violation of Due Process and Equal 

Protection, whereas Defendants in-ationally and unconstitutionally maintain that the CSA constitutes 

a valid exercise offederal power. 

420, By reason of the foregoing, the CCA is entitled to issuance of an order and judgment: 

(i) declaring that the CSA, as it pertains to Cannabis, violates the rights of its members under the 

First and Fifth Amendments to the United States Constitiition and under principles of Equal 

Protection. 

421. CCA has no remedy at law. 
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THIRD CAUSE OF ACTION 
(On behalf of all Plaintiffs except Washington) 

422. Plaintiffs repeat and reallege each and every allegation of the precediog 1!1!1-421, as 

if set forth fully herein. 

4 23. Freedom to travel throughout the United States, including between and among States 

of the Union, has long been recognized as a basic right under the Constitution.162 

424. Alexis requires medical Cannabis to preserve and sustain her life, but cannot travel 

with medical Cannabis without risking prosecution, incarceration, and/or the loss of other liberty 

rights and interests. 

425. Dean cannottravel without his wife, who, as Alexis's caregiver, cannot leave Alexis 

alone; thus, Dean cannot safely travel either, 

4 26. Jagger requires medical Cannabis to live without excruciating pain and to avoid death, 

but cannot travel with medical Cannabis without risking prosecution, incarceration, and/or the loss 

of other liberty rights and interests. 

427. Sebastien is required to travel in order to obtain the medical Cannabis Jagger requires 

to eliminate his pai11 and continue to live; however, if Sebastien were to travel by plane, or on land 

across State lines or on a federal highway, he would be threatened with seizure of Jagger's medicine, 

arrest, prosecution, incarceration, loss of his parental rights and/or other consequences attendant 

with a conviction for a felony under tl1e CSA. 

428. Plaintiffs Alexis and Jagger desire to travel to the Capitol n1 Washington, DC to meet 

with their elected representatives and other public officials to advocate in favor of enacting tbe MJA 

162 See, e.g., Will/ants v. Fears, 179 U.S. 270,274 (1900). 
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and repealing the CSA, or otherwise de-scheduling Cannabis; however, they cannot exercise their 

fundamental right to travel to the Capitol, as such travel would threaten them with seizure of life

saving medicine, arrest, prosecution, incarceration, and other consequences attendant with a 

conviction for a felony under the CSA. Plaintiff Jose desires to travel without leaving his medication 

behind, but cannot do so because, under the CSA, any air travel or travel to a State where Cannabis 

is legal but does not exercise reciprocity ( or does not otherwise permit his possession and use within 

the State) would expose him to seizure ofhis medicine, arrest, prosecution, incarceration, and other 

consequences attendant with a conviction for a felony under the CSA. 

429. Alexis and Jagger are unconstitutionally required to choose between depriving 

themselves of their fundamental right to continue treating with life-sustaining and life-saving 

medications to preserve their lives, and depriving themselves of the opportunity to: (i) travel to other 

States; (ii) use an aitplane to travel to any other State; (iii) step onto federal lands or into federal 

buildings; (iv) access military bases; !llld/or (v) receive certain federal benefits. Jose is 

unconstitutionallyrequb-ed to choose between depriving himselfofhis fundamental right to continue 

treating with his life-sustaining medication and depriving himself of the opportunity to: (i) travel to 

other States; (ii) use an airplane to travel to any other State; (iii) step onto federal lands or into 

federal buildings; (iv) access military bases; and/or (v) receive certain federal benefits. 

430. Certain members ofthe CCA desb-e to travel between and among the States with their 

medical Camiahis, but cannot do so without risk of investigation, prosecution, convlc.tion and 

incarceration under the CSA, which is disproportionately enforced against persons of color. 

431. Defendants maintain that, notwithstanding the overwhelming weight of the evidence 

in the record (including statements made by the Federal Govenllllent itself that Cannabis has curative 
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properties and is safe), Cannabis is supposedly an addictive, dangerous and lethal drug on a par with 

heroin, mescaline and LSD, and without any medical benefits whatsoever and thus the CSA must 

be enforced. 

432. An actual casein controversy exists between Plaintiffs Alexis, Dean, Jose, Sebastien, 

Jagger and the CCA on the one hand, and Defendants on the otl1er, by which such Plaintiffs require 

the use of Cannabis and desire to travel, whereas Defendants irrationally and unconstitutionally 

maintain that such conduct is lethally dangerous and thus must remain illegal. 

4 3 3. By reason of the foregoing, the aforesaid Plaintiffs are entitled to issuance of an order 

and judgment: (i) declaring that the CSA, as it pertains to Cannabis, violates their constitutional 

Right to Travel; and (ii) permanently enjoining Defendants from enforcing the CSA. 

434. Plaintiffs have no remedy at law. 

FOURTH CAUSE OF ACTION 
(On behalf of all Plaintiffs) 

435. Plaintiffs repeat and reallege each and every allegation oftlie preceding ffl-434, as 

if set forth fully herein. 

436. The framework of the United States Constitution created a government of limited and 

enumerated powers. 

437. Under Article I, §8, cl. 3 of the United States Constitution, Congress has the limited 

power: 

To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes. 163 

Hereinafter, the "Commerce Clause." 

163U.S. Const. art. I, §8, cl. 3, 
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438. The Commerce Clause does not include a general power to regulate intra-State 

commerce, 

439. The United States Constitution does not include a federal police power. 

440. Under !he Tenth Amendment to the United· States Constitution: 

The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States 
respectively, or to the people. 164 

441. Congress is not empowered and/or otherwise authorized to legislate as to matters of 

intra-State commerce that have no appreciable impact on interstate commerce or commerce with 

foreign nations and/or with Native American Tribes. Such commerce is reserved to the States and 

the people who live there. 

442. Historically, the regulation of the doctor-patient relationship and decisions pertaining 

to dispensing medications have been reserved to the States under the Tenth Amendment. 

443. The Constitution does not empower Congress to regulate doctor-patient relationships. 

444. The CSA, proscribing and criminalizing the use of Cannabis, was not enacted for the 

purpose of regulating interstate commerce; Congress enacted the CSA based upon a series of 

irrational and discriminatory motives that cannot be justified or even explained when considered 

against an incontrovertible record that includes evidence that the United States Government has 

acknowledged in its U.S. Cannabis Patent Application that Cannabis is an effective treatment for, 

inter alia, Parkinson's Disease and Alzheimer's. 

445. By legislating subject matter outside its constitutional delegation of emunerated 

powers, and encroaching upon the powers expressly rese1ved to ihe States, Congress engaged in an 

164u.s. Const. amend. X. 
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unauthorized and thus uuconstitutional exercise of power that violates well-recognized principles 

of federalism. 

446. Even assuming arguendo that distribution and/or sale of Catmabis that occurs on an 

entirely intra-state level conld be deemed to have an appreciable impact on interstate commerce -

and, respectfully, it cannot - individual use of Cannabis cannot rationally be claimed to have an 

effect on the national economy. Thus, it is alleged in the allernarive that, even assuming that 

Congress were to have the power to regulate purely intra-state economic activity that has no 

relationship with interstate commerce, Congress lacks the power to regulate use as a purely intra

state, non-economic activity. 

447. An actual case in c011troversy exists between Plaintiffs and Defendants, by which 

Defendants maintain that use of Cannabis is lethally dangerous and thus must remain illegal, whereas 

Plaintiffs maintain that the CSA, as it pertains to Cannabis, constitutes an unconstitutional exercise 

of power not authorized by the Constitution. 

448. By reason of the ,foregoing, Plaintiffs are entitled to issuance of an order and 

judgment: (i) declaring that the CSA, as it pe1tains to Cannabis, constitutes an unauthorized exercise 

of power by Congress, rendering the CSA, as it pertains to Cannabis, uuoonstitutional; and (ii) 

permanently enjoining Defendants from enforcing the CSA. 

449. Plaintiffs have no remedy at law. 

FIFTH CAUSE OF ACTION 
(On behalf of all Plaintiffs) 

450. Plaintiffs repeat and reallege each and every allegation of the preceding 111-449, as 

if set forth fully herein. 
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451, Under the provisions of the CSA;.cde0 scheduling or rescheduling a drug such as 

Ca,mabis must be supported by medical a11d/or scientific evidence - such as, for exa,nple, the 

evidence cited in the U.S. Cannabis Patent Application, 

452, To acquire and accumulate such medical and/or scientific evidence, studies and tests 

must be conducted.: however, because Ca11nabis has been classified as a Schedule I drug, it ca,mot 

legally be tested unless special permission has been obtained from the Federal Government.'" 

453. Upon information and belief, in the 47 years since the CSA was enacted, the Federal 

Government has granted only one application to conduct scientific and/or medical testing of 

Cannabis. 

454. The Federal Government has thus created a legislative construct which, by design, 

is completely dysfunctional. The CSA requires testing and studies to reclassify Cannabis, but 

prevents such tests and studies from being conducted because Cannabis is supposedly so dangerous 

that it cannot be tested - except that the stated basis for classifying Ca,mabis as a Schedule I drug 

was that Callllabis supposedly had not yet been tested. 

455. After creating the Shafer Commission to co11duct such tests and studies, the Federal 

Government, led by the biased and unstable Nixon Administration, promptly rejected its findings. 

456. By creating a process that, by its terms, necessarily requires all petitions for de

scheduling or rescheduling to be denied - and, as regards Cannabis, that is exactly what has occurred 

with respect to every petition -Congress enacted an irrational, a,·bitra,y and capricious Jaw. 

457. Simply put - if, by its terms, the CSA created a petition process to allow aggrieved 

individuals to file futile challenges to the classification of Schedule I drugs, then the procedure 

165Pub. L. No, 91-513, 84 Stat l 255. 
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serves no lawful purpose and is thus unconstitutionally irrational aud violates the Due Process 

Clause of the Fifth Amendment. 

458. An actual case in controversy exists between Plaintiffs and Defendants, by which 

Plaintiffs need and/or desire to use, prescribe and/or engage in business trausactions involving 

Cannabis, whereas Defendants falsely and unconstitutionally maintain that cultivation, disu'ibution, 

possession and use of Cannabis is lethally dangerous and thns must remain illegal. 

459, By reason of the foregoing, Plaintiffs are entitled to issuance of an order and 

judgment (i) declaring thatthe CSA, as it pe1tains to Cannabis, constitutes an unauthorized exercise 

of power by Congress, rendering the CSA, as it pertains to Cannabis, unconstitutional; and (ii) 

permanently enjoining Defendants from enforcing the CSA as it pertains to Cannabis. 

460. Plaintiffs have no remedy at law. 

SIXTH CAUSE OF ACTION 
(On behalf of all Plaintiffs except Washington and Jose) 

461. Plaintiffs repeat and reallege each and every allegation of the preceding ,r,rl-460, as 

if set forth fully herein. 

462. The First Amendment to the Constitution of the United States confirms that: 

Congress shall make no law ... abridging the freedom of speech, .. or 
the right of the people to ... petition the Government for a redress of 
grievances. 

U.S. Const. amend. L 

463. The protections afforded by the First Amendment include, in/er alia, the tight to meet 

with public officials into advocate in favor or against governmental action. 

464. In order for Alexis, Jagger, and certain members of the CCA who treat with medical 
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Cannabis to meet with public officials aHlie Capitol, they would be required to leave their medical 

Cannabis behind - otherwise, under the CSA, their medicine could be seized and they (and/or, in the 

case of Alexis and Jagger, their parents) could be detained, arrested, prosecuted and/or incarcerated. 

465, If Alexis's or Jagger's parents were to be detained, ruTested, prosecuted and/or 

incarcerated, their parental rights could be terminated, depriving Alexis and Jagger of the oppo1tunity 

to be raised by one or more of their biological parents. 

466. The CSA, as applied to Alexis, Jagger, and certain members of the CCA, violates 

their First Amendment rights to free speech and tl1e oppo1tunity to petition the Government for a 

redress of grievances by reqniring them, as a condition of their entry into the Capitol ( or any federal 

Senate or House office building), to risk their health and their lives in order to engage in in,person 

advocacy with their elected representatives ru1d other federal pnblic officials. 

467. Under the provisions of the Ninth Amendment and Substantive Due Process, Alexis., 

Jagger, and certain members of the CCA have a fundrunental right to continue treating with a 

medication that, for years, has provided life-saving and -sustaining treatment of their conditions. 

This fundrunental right to life ru1d to preserve one's right to life is deeply rooted in this Nation's 

history and traditions and is inlplicit in the concept of ordered liberty, 

468, An actual case in controversy exists between Plalnti:ffs Alexis, Jagger, and certain 

members of the CCA on the one hand, and Defendants on the other, by which such Plaintiffs need 

to treat with medical Crumabis while maintaining 1heir constitutional rights to free speech and to 

petition the federal government for a redress of grievances thrnugh in-person advocacy, whereas 

Defenda11ts unconstitutionally maintain that the CSA must be enforceable on federal lands and in 

federal buildings, thereby precluding such in,person advocacy, Alternatively, the Federal 
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Government may maintain that the aforesaid Plaintiffs may travel to Washington, DC to engage in 

in-person advocacy, but wjthout their life-saving and -sustaining medication - a prospect which 

threatens each of the aforesaid Plaintiffs with the loss of their Jives and health. 

469. The Federal Government cannot require persons to sacrifice one fundamental right 

in order to exercise another. 

470. By reason of the foregoing, Plaintiffs are entitled to issuance of an order and 

judgment: (i) declaring that the CSA, as applied to Alexis, Jagger, and the CCA, constitutes a 

violation of their First Amendment guarantees of free speech and the right to petitio11 the Federal 

Government for a redress of grievances, rendering the CSA, as applied to the aforesaid Plaintiffs, 

unconstitutional; (ii) declaring that the CSA, as applied to Alexis, Jagger, and members of the CCA, 

constitutes a denial of Substantive Due Process and/or fundamental rights guaranteed by the Ninth 

Amendment; and (iii) pennanently enjohnng Defendants from enforcing the CSA as it pertahis to 

Cannabis, as against the aforesaid Plaintiffs. 

471. Plaintiffs have no remedy at law. 

SEVENTH CAUSE OF ACTION 
(On behalf of all Plaintiffs) 

4 72. Plaintiffs repeat and reallege each and every allegation of the preceding ~ill-4 71, as 

if set forth fully herein. 

473. The Federal Government cannot maintain its position on the existing record that 

continued enforcement of the CSA as it pettains to Cannabis is "substantially justified." 

474. By reason of the foregoing, Plaintiffs are entitled to reasonable legal fees and costs 

pursuant to the Equal Access to Justice Act, 28 U.S.C. §2412. 
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WHEREFORE, for the reasons stated, Plaintiffs demand judgment, over and against 

Defendants, declaring that the CSA as it pertains to the cultivation, distribution, marketing, sale, 

prescription and use of Cannabis, is unconstitutional under the Due Process Clause of the Fiflh 

Amendment, the Free Speech and Right to Petition Clauses of the First Amendment, the Equal 

Protection Clause oftbe Fourteenth Amendment (as implied through the Due Process Clause of the 

Fifth Amendment), the Right to Travel, Substantive Due Process, fundamental rights secured under 

the Ninth Amendment, and the Commerce Clause, together with: (i) a pem1anent injunction (and 

associated temporary relief if so required), restraining Defendants from enforcing the CSA as it 

pe1taius to Cannabis; (ii) reasonable legal fees and costs pursuant to the Equal Access to Justice Act, 

28 U.S.C. §2412; and (iii) any and all other and further relief this Court deems just and proper. 

Dated: New York, New York 
September 6, 2017 

HILLER,PC 
Pro Bono Attorneys for Plaintiffi 
600 Madison A venue 

.
/" rk, New Y ork

1
112 

. 2. k<r-40n __ v'l 
(~-~~0~~~~,~·)n~·.L=-c-~~ 

166 Admission pending. 

.l\ ichacl S. Hiller (MH 9871) 
Lauren A. Rudick (LR 4186) 
Fatima Afia (FA 181 7)'66 
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Aud Pro Bono Co-Counseffor Plaintijft 

LAW OFFICES OF DAVID CLIFFORD HOLLAND, P.C. 
Member, New York Cannabis Bar Association 
Biltmore Plaza 
155 East 29th Street I Suite 120 

· New York, New York 10016 

By: David C. Holland 
David C. Holland 

LAW OFFICES OF JOSEPH A. BONDY 
1841 Broadway, Suite 910 
New York, N. Y. 10023 

By: Joseph A. Bondy 
Joseph A. Bondy 
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Q11i1111i11i,1c . J Jt I 
UNIVERSITY 

FOR RELEASE: APRIL 20, 2017 

Tim Malloy, Assistant Director 
(203) 645-8043 

Rubenstein 
Pat Smith (212) 843-8026 

U.S. VOTER SUPPORT FOR MARIJUANA HITS NEW HIGH; 
QUINNIPIAC UNIVERSITY NATIONAL POLL FINDS; 

76 PERCENT SAY THEIR FINANCES ARE EXCELLENT OR GOOD 

American voters say 60- 34 percent "that the use of marijuana should be made legal in the U.S.," 

the highest level of support for legalized marijuana in a Quinnipiac University national poll. 

Republicans and voters over 65 years old are the only listed party, gender, education, age or racial 

groups to oppose legalized marijuana. 

Voters also suppo1t 94 - 5 percent "allowing adults to legally use marijuana fOT medical 

purposes if their doctor prescribes it," also the highest level of support in any national poll by the 

independent Quinnipiac (KWIN-uh-pe-ack) University, 

Voters oppose 73 - 21 percent government enforcement of federal laws against 

marijuana in states that have legalized mcdica1 or recreational marijuana. No group supports 

enforcement in states where marijuana is legal. 

Voters support 76 - 18 percent reducing the classification of marijuana as a Schedule 1 

drug, the same classification as heroin, Again, all listed groups support this reduction, 

A total of 76 percent of American voters say their petsonal finance situation is 

"exce1lent'1 or "good," while 24 perce11t say "not so good1
' or ~'poor." 

In every group except non-white voters, the percentage of voters saying their finances are 

"excellent" or "good" tops 70 percent. Among non-white voters, 65 percent say tl1eir finances 

are "excellent" or 1'good." 

"From a stigmatized, dangerous drug bought in the shadows, to an accepted treatment for 

various ills, to a widely accepted recreational outlet, marijuana has made it to the mainstream," 

said Tim Malloy, assistant director oft11e Quinnipiac University Poll. 

"The numbers fly in the face of the 'sky is falling' depiction of the nation's economic 

health. We all want more, bttt Americans say they are generally, financially healthy," 

-more-
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Quinnipiac University Poll/April 20, 2017 - page 2 

Only 36 percent of American voters say Republicans in Congress should try again to 

repeal and replace Obamacare, the 20 JO Afl:ordable Care Act, while 60 percent say the 

Republicans should "move on." 

Voters disapprove 65 -- 29 percent of the way President Donald T111mp is handling 

health care and say 54 - 22 percent that he is handling health care worse than former Preside11t 

Barack Obama. Another 19 percent say he is handling it about the same as President Obama. 

American voters are opposed to several proposals suppo1tcd by President Trump and 

Republicans in Congress: 

• Oppose 75 - 21 percent lowering taxes on the wealthy; 
• Oppose 66 - 25 percent removing regulations intended to combat climate change; 
• Oppose 64 - 33 percent building a wall on the border with Mexico; 
• Oppose 66 - 30 percent cutting off federal funding for Planned Parenthood, rising to 

85 - 10 percent when respondents are told federal funding for Planned Parenthood does 
not pay for abortions. 

Amelican voters now support 57 -38 percent allowing Syrian refugees into the U.S., 

reversing opposition of 51- 43 percent in a December 23, 2015, Quinnipiac University national 

poll. Republicans are the only listed group opposed. White men and white voters with no 

college degree each are tied. 

Trump's Travels 

Trump spends too mncb time at properties owned by his company, voters say 55 - 34 

percent. He does not spend enough time at the White House, 50 percent of voters say, while 2 

percent say he spends too much time and 38 percent say he spends the right amount of time. 

A total of 35 percent of American voters are "very comfortable" or "somewhat 

comfortable" with the amount spent on security so President Trump and his family can stay in 

places other than the White House, while 60 percent are "not so comfortable" or "not 

comfortable at all." 

From April 12 - 18, Qui1111ipiac University surveyed 1,062 voters nationwide with a 

margin of error of+/- 3 percentage points. Live interviewers call landlines and cell phones. 

The Quinnipiac University Poll, directed by Douglas Schwartz, Ph.D., conducts public 

opinion surveys in Pennsylvania, New York, New Jersey, Connecticut, Florida, Ohio, Virginia, 

lowa, Colorado and the nation as a public service and for research, 

Visit poll.qu.cdu or www.fact\book.co1n/9ui1111iplaepoll 
Call (203) 582-5201, or follow us on Twitter @QuinnipiacPolL 
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22. Would you describe the state of the nation 1 s economy thes1;,: days as excellent, good, 
not so good1 or poor? 

WHITE •• ,, •. 
COLLEGE DEG 

Tot Rep Dem Ind Men worn Yes No 

Excellent H 10% 1% 4% 7% 2% 3% 1% 
Good 49 58 50 46 53 45 60 48 
Not so good 31 26 32 31 28 33 27 35 
Poor 14 5 15 17 11 17 9 10 
DK/NA 2 1 2 2 2 2 l 3 

AGE IN YRS, .•• , •• ,, •.••. WHITE ....• 
18-34 35-49 50-64 65+ Men Wom Wht NonWht 

Excellent 5% 6% 3% 3% 5% 3% 4% 6% 
Good 43 46 53 51 56 52 54 35 
Not so good 27 32 31 32 29 33 31 31 
Poor 23 14 10 10 8 10 9 25 
DK/NA 3 2 2 3 2 2 2 3 

TREND: Would you describe the state of the nation's economy these days as excellent, 
goodr not so good, or poor? 

Not so 
Exclnt Good Good Poor DK/NA 

Apr 20, 2017 4 49 31 14 2 
J\pr 04, 2017 4 48 32 13 2 
Mar 22, 2017 3 56 28 11 1 
Mar 01, 2017 4 51 33 10 2 
Feb 22, 2017 5 55 26 12 2 
Jan 10, 2017 4 42 34 19 2 
Nov 28, 2016 2 3'/ 37 23 1 
Link to full trend on website 

23, Who do you believe is more responsible for Lhe current state of the economy: former 
President Obama or President Trump? 

Obama 
Trump 
DK/NA 

Obama 
Trump 
DK/NA 

Obama 
Trump 
DK/NA 

Tot Rep Dem Ind 

59% 55% 63% 58% 
27 37 24 25 
14 8 .12 l7 

AGE IN YRS,,,,,,,,,,,,,, 
18-34 35-49 

60% 57% 
24 21 
16 16 

ECONOMY IS Q22 
Exlnt/ NtGood/ 
Good Poor 

65% 
27 

B 

52% 
28 
20 

50-64 65+ 

60% 58% 
27 29 
13 13 

WHITE .. ,, .. 
COT,LEGE DEG 

Men Wom Yes No 

62% 56% 63% 61% 
25 28 23 26 
13 16 14 13 

WHITE.,,,, 
Men Worn Wht NonV"fut 

63% 61% 62% 51% 
24 2< 24 34 
13 14 14 15 
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TREND: Who do you believe is mo::::e responsible for the current state of the economy: 
former President Obama or President Trump? 

Obama Trump DK/NA 

Apr 20, 2017 59 27 14 
Apr 04, 2017 66 18 16 
Mar 22, 2017 63 22 15 
Mar 07, 201 7 67 19 14 

24, Do you think the nation's 8Conomy .is gett1ng betterr getting worse, or staying about 
the same? 

Better 
Worse 
The same 
DK/NA 

Tot 

3H 
16 
49 

2 

Rep Dem 

69% 10% 
3 26 

28 63 
2 

Inc! Men Wom 

33% 43% 25% 
15 11 20 
50 45 53 

2 l 2 

AGE IN YRS .. .,,.,.,. ... , WHITE .. ,,, 

Better 
worse. 
The same 
DK/NA 

TRE}.rD; Do you think 
about the same? 

Apr 2D, 2017 
Apr 04, 2017 
Mar 22, 2017 
Mar 07, 2017 
Feb 22, 2017 
Jan 10, 2017 
Nov 28, 2016 

18-34 35-49 50-64 

28% 27·% 38% 
26 14 14 
43 58 46 

3 1 

the nation 1 s economy 

Better Worse Same 

34 16 49 
32 16 48 
40 16 39 
41 15 42 
3 '/ 15 46 
40 14 44 
30 24 45 

Link to foll trend on website 

65+ Men Wom 

38% 4 n 29% 
12 8 16 
48 4-3 53 

2 2 3 

is getting better, 

DK/NA 

2 
4 
4 
3 
2 
2 

1 

WHITE,.,.,, 
COLLEGE DEG 
Yes No 

32% 41% 
15 10 
50 46 

2 2. 

Wht NonWht 

37% 24% 
12 25 
48 50 

2 1 

getting worse., or staying 

25. Would you describe your financial situation these days as excellent, good, not so 
good, or poor? 

Excellent 
Good 
Not so good 
Poor 
DK/NA 

Excellent 
Good 
Not so good 
Poor 
DK/NA 

Tot 

13% 
63 
J.7 

7 
1 

AGE IN 
18-34 

8% 
65 
22 

4 

Rep Dem Ind 

20% 11%- 1.0% 
69 60 64 

9 19 17 
2 9 8 

1 1 

YRS ............ ,. 
35-49 50-64 65+ 

13% 14!1.; 16% 
61 62 63 
15 15 15 

9 8 6 
2 1 

Men Worn 

16% 10% 
63 63 
14 19 

6 8 
2 

WHITE, •. , • 
Me.n Woro. 

17% 12% 
65 66 
13 14 

5 8 

WHITE.,,.,, 
COLLEGE DEG 
Yes No 

2ll 7% 
65 66 
11 l6 

3 10 

Wht NonWht 

14% 10 96 

66 55 
14 26 

7 7 
3 
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30. Do you approve or disapprove 0£ the way Donald Trump is handling - health care? 

WHITE.,, •. , 
COLLEGE DEG 

Tot Rep Dem Ind Men Wom Yes No 

Approve 29% 65% 3% 27% 30% 28% 2.39; 42% 
Disapprove 65 25 96 66 62 68 70 53 
DK/NA 6 10 1 7 7 4 7 s 

AGE IN YRS ........ ,, .... WHITE .•••• 
18-31'.1 35-49 50-64 65+ Men Wom Wbt NonWht 

Approve 21% 26% 31.% 36% 33% 32% 32% 19% 
Disapprove 75 72 60 59 59 64 61 77 
DK/NA 4 2 9 6 8 4 6 5 

TREND: Do you approve or di sapp:cove of the way Donald Trump is handling heal th care? 

App Dis DK/NA 

Apr 20, 2017 29 65 6 
Apr 04, 2017 28 64 9 
Mar 23, 2017 29 61 10 

36. As president, do you think Donald Trump should - lower taxes on the wealthy, or not? 

Yes/Should 
No 
DK/NA 

Yes/Should 
No 
DK/NA 

TREND: As president, 

Apr 20, 2017 
Apr 05, 2017 
Mar 24, 2017 
Mar OB, 201 '7 
Feb 23, 2017 
Nov 23, 2016 

Tot 

21% 
75 

4 

AGE IN 
18-34 

15% 
79 

6 

do you 

Yes 

21 
21 
22 
21 
18 
29 

Rep 

41% 
51 

8 

Dem 

8% 
91 

Ind 

18% 
78 

4 

YRS., ...• , , , •. , •• 
35-49 50-64 65+ 

19% 21% 27% 
79 75 66 

2 5 6 

think Donald Trump 

No DK/NA 

75 4 
72 7 
74 5 
14 5 
76 6 
67 /1 

Men 

24% 
71 

5 

Worn 

18% 
78 

3 

WHITE, . , •. 
Men Wom 

26% 20% 
68 77 

5 4 

should lower 

WHITE.,, •.• 
COLLEGE DEG 
Yes 

22% 
73 

5 

Wht 

23% 
73 

4 

taxes on 

No 

24% 
72 

4 

NonWht 

16% 
80 

4 

the weal thy, or not? 
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37, As president, do you think Donald Trump should - remove specific regulations intended 
to combat clima.te change, or not? 

Yes/Should 
No 
DK/NA 

Yes/Should 
No 
Dl(/NA 

Tot 

25% 
66 

9 

AGE lN 
18-34 

14% 
77 

9 

Rep Dem Xnd 

49% 5% 24% 
35 91 68 
16 4 8 

YRS ••••••.•••••• , 

35-49 50-64 65+ 

23% 26% 30% 
71 64 57 

6 9 12 

WHITE, •• , •• 
COLLEGE DEG 

Men Worn Yes No 

30%" 20%' 24% 30% 
62 70 69 57 

8 10 8 13 

WHI1'E ....• 

Men Worn Wht NonWht 

33% 22% 27% 18% 
57 67 63 76 
10 11 10 6 

'!'REND: As president, do you think Donald Trump should remove specific regulations 
intended to combat cllmate change, or not? 

Apr 20, 2017 
Apr 05, 201'1 
Mar 24, 2017 
Mar 08, 2017 
Feb 23r 2017 
F'eb 08, 2 017 
Jan 12, 2017 
Nov 23, 2016 

38. As president, do 
Affordable Care Act, 

Yes/Should 
No 
DK/NA 

Yes/Should 
No 
DK/NA 

TREND: F-~s president, 
Affordable Care Act, 

Apr 20, 2017 
Apr 05, 2017 
Mar 23, 2017 
Mar 08, 2017 
Feb 23, 2017 
Feb 08, 2017 
Jan 12, 2017 

Yes No DK/r,A 

25 66 9 
28 62 10 
29 53 B 
29 62 9 
27 63 10 
29 61 10 
32 59 9 
31 59 9 

you think Donald Trump should - support efforts to repeal the 
also known as Obamacare, or not? 

WHITE ...... 
COLLEGE DEG 

Tot Rep Dem Ind Men Wom Yes No 

4 4~., 889.; 12% 43% 48% 41% 38% 58% 
53 10 88 54 49 58 58 41 

2 2 1 4 4 1 4 1 

AGE IN YRS, ••••• , .•.••. , WHITE ..••. 
18-34 35-49 50-64 65+ Men Wom Wht NonWht 

33% 47% 46% 16% 53% !J 4% 4 8·% 33% 
64 51 52 -, o. 43 55 49 64 

4 2 1 3 3 1 2 3 

do you think Donald Trump should support efforts to repeal the 
also known as Obamacare, or not? 

Yes No DK/NA 

44 53 2 
42 54 4 
45 51 5 
45 51 4 
43 54 3 
46 50 4 
48 47 5 

6 
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40, Do you thin}: that President Trump is handling heal the.are better Lha.n for.i--ne:r President 
Obama, worse than President Obam.a 1 or is he handling healthcare about the same as 
President Obama'! 

Better 
Worse 
Abou.t the same 
DK/NA 

Better 
Worse 
About the same 
DK/NA 

Tot 

22% 
54 
19 

5 

AGE IN 
18-34 

14% 
64 
19 

3 

Rep Dem Ind 

55% 2% 20% 
8 91 55 

31 6 20 
'/ 1 6 

YRS •.••• , ••• ~ •.•. 
35-49 50-64 65+ 

20-% 2H 28% 
60 50 45 
18 18 19 

2 5 9 

WHITE,.,.,, 
COLLEGE DEG 

Men Worn Yes No 

24% 21% 20% 31% 
48 60 56 39 
22 15 18 25 

6 4 6 4 

WHITE, •• ,. 
Men Worn Wht NonWht 

27% 25% 26 9d 14% 
41 53 48 71 
26 19 22 11 

6 4 5 4 

41. H.ow important is it to you that health insurance be affordable for all Americans; 
very important, somewhat :i_roportant, not ."lo important, or not important at all? 

Very important 
Smwht important 
Net so important 
Not important at all 
DK/NA 

Very important 
Smwht i.mportant 
Not so important 
Not important at all 
DK/NA 

Tot Rep Dem Ind 

81% 64% 95% 82% 
14 28 5 13 

2 3 2 
1 3 1 
1 2 l 

AGE IN YRS .•.•••••••••• , 
18-34 35-49 50-64 65+ 

82% 80% 
12 15 

4 2 
2 2 
1 2 

82% 
15 

1 
1 
l 

83% 
13 

1 
1 
1 

Men Worn 

75% 87% 
18 11 

3 1 
2 1 
2 

WHITE •...• 
Men !i-Jom 

73% 86% 

20 11 
3 1 
2 1 
2 1 

WHITE .. ,,,. 
COLLEGE DEG 
Yes No 

79% 81% 
16 15 

2 2 
2 1 
1 1 

Wht NonWht 

80% 85% 
15 11 

2 2 
l 1 
1 l 

TREND: How important is it to you that health iusurancc be affordable for all Americans: 
very importantr somewhat importantr not so important, or not important at all? 

Very 
Imp 

Apr 20, 2017 81 
Mar 23, 201·1 85 
Mar OB, 2017 84 
Jan 21, 2017 84 

Smwht 
Imp 

14 
13 
12 
12 

NotSo 
Imp 

2 
1 
2 

Notimp 
Atall DK/NA 

1 1 
1 1 
1 1 

2 1 
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42. As you may know, Republicans in Congress recently attempted t.o repeal Obamacare and 
replace it with a different health care law, Howeve.:c, the new health care law did not get 
enough support to paos. Do you think that Republicans in Congre.ss should try to repeal 
and replace Obamacare again, or do you think they should move on to other is$ues? 

'l'ty again 
Move on 
DK/NA 

Try again 
M.ove on 
DK/NA 

Tot 

36% 
60 

4 

AGE IN 
18-34 

24' 
72 

4 

Rep Dem Ind 

77% 7% 32% 
21 89 64 

2 4 4 

YRS ... ,, ..... ,,,, 
35-49 50-64 65+ 

35% 39% 41% 
61 57 56 

4 4 3 

WHITE.,, ••. 
COLLEGE DEG 

Men Worn Yes No 

39% 33% 34% 4-8% 
58 63 52 50 

4 4 4 2 

WH!TE,., .. 
Men Worn Wht NonWht 

45% 38% 41% 2.1% 
52 59 56 72 

3 3 3 7 

43. Do you support or oppose building a wall along the border with Mexico? 

Support 
Oppose 
DK/NA 

Support 
Oppose 
DK/NA 

TREND: 

Apr 20, 
Apr 05, 
Feb 23, 
Feb 08, 
Nov 23, 

Do you support 

201 7 
2017 
2017 
2017 
2016 

Tot 

33,; 
64 

3 

Rep 

77% 
20 

3 

Dem 

3% 
95 

1 

Ind 

30% 
67 

3 

AGE IN YRS.,, .. ,,,,.,,,, 
18-34 35-49 50-64 65+ 

18·% 341 38·% 39.\; 

77 63 60 59 
4 3 3 2 

or oppose building a wall 

sup Opp DK/NA 

33 64 3 
33 64 3 
37 60 3 
38 59 3 
42 55 3 

Men 

38% 
58 

4 

Woro 

29% 
69 

2 

WHITE., .•• 
Men Wont 

43% 34% 
53 64 

4 2 

WHITE.,,,,, 
COLLEGE DEG 
Yes 

30% 
68 

2 

Wht 

38% 
59 

3 

No 

47% 
50 

4 

NonWht 

20% 
76 

3 

along the border with Mexico? 

8 
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44. As you may know, the Mexican government has refused to pay for the border wall. would 
you support or oppose bu.i..lding a waJ l along the border with .Mexico if it was entire] y 
funded by the U,S, government and citizens? 

Support 
Oppose 
DK/1,A 

Support 
Oppose 
DK/NA 

Tot 

31% 
66 

3 

Rep 

72% 
25 

3 

De.m Ind 

3% 27% 
96 70 

1 3 

AGE IN YRS •......•.•...• 
18-34 35-49 50-64 65+ 

17% 33% 35% 3 69.o 

80 65 62 60 
3 2 3 4 

Men Wom 

36% 26% 
60 71 

3 2 

WHITE, ••.. 
Men Worn 

41% 30% 
54 67 

4 2 

WHITE .•••• , 
COLLEGE DEG 
Yes 

27% 
71 

2 

Wht 

36% 
61 

3 

No 

44% 
52 

5 

Nonlfot 

20-% 
78 

2 

TREND: As you may knowr the Mexican government has refused to pay for the border wall. 
Would you support or oppose building a wall along the border with Mexico if it was 
entirely funded by the U. S, government and citizens? 

Sup Opp DK/NA 

Apr 20, 2017 31 66 3 
Apr 05, 2017 30 67 3 
l?eb 23, 2017 33 65 2 
Feb OB, 201.7 35 63 2 

45. Do you think that the use of rnarijuana should be made legal in the United States, or 
not? 

Yes 
No 
DK/NA 

Yes 
No 
DK/NA 

TREND: 
or not? 

Apr 20, 
Feb 23, 
Link to 

Do you think 

2017 
2017 
foll trend 

Tot Rep Dem Ind 

60% 37% 72% 62% 
34 59 23 31 

6 4 5 6 

AGE IN YRS,., ..•...••.•. 
18-34 35-49 50-64 65+ 

19% 66% 60"'o 42% 
15 29 37 51 

6 5 3 7 

that the use of marijuana 

Yes No DK/NA 

60 34 6 
59 36 5 

on website 

Men Wom 

64% 56% 
32 36 

4 7 

WHITE .•••. 
Men Won, 

64% 52% 
33 40 

4 8 

should be made 

WHJ:'.r.E.,,, •. 
COLLEGE DE:G 
Yes No 

58% 57% 
36 37 

6 6 

Wht NonWht 

57% 67% 
37 28 

6 5 

legal in the United States, 
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46. Do you support or oppose allowing adults to J.egal.ly use marijuana for medical 
purposes if the.ir doctor prescribes it? 

Support 
Oppose 
DT</NA 

Support 
Oppose 
DK/NA 

Tot 

94% 
5 
1 

AGE IN 
18-34 

97% 
2 
1 

Rep Dem Ind 

90% 96% 95% 
9 3 4 
7. 1 1 

YRS,,,, .....• ,.,. 
35-49 50-64 65+ 

94% 93% 93% 
5 5 7 
1 2 1 

Men Worn 

91";,; 97% 
7 2 
2 1 

WHITE •.. , . 
Men Worn 

91% 96% 
7 3 
2 1 

WHITE,,,.,. 
COLLEGE DEG 
Yes No 

95% 93% 
4 6 
1 2 

Wbt NonWht 

94% 94% 
5 5 
1 1 

TREND: Do you support or oppo~e allowing ad-ulls to legally use marijuana for medical 
purposes if their doctor prescribes it? 

Apr 20, ?017 
Feb 23, 2017 
Link to full trend 

Sup 

94 
93 

on website 

Opp 

5 
6 

DK/NA 

1 
1 

47. Would you support or oppose the government enforcing federal laws against marijuana 
in states that have already legalized medical or .recreational marijuana? 

Support 
Oppose 
DK/NA 

Support 
Oppo$e 
DK/NA 

Tot 

21% 
73 

6 

AGE IN 
18-34 

17% 
81 

1 

Rep Dem Ind 

40% 13% 16% 
53 82 79 

7 5 5 

YRS •••• ,,,.,.,.,~ 
35-49 50-64 65+ 

17% 21% 29% 
79 75 58 

4 4 12 

WHn'E ••.••• 
COLLEGE DEG 

Men Wom Yes No 

23% l 9 9~ 18% 26% 
72 74 78 67 

4 7 4 7 

WHITE ••••• 
Men Worn Wht NonWht 

23% 21% 22% 19% 
72 73 72 75 

5 6 6 6 

TREND: Would you support or oppose the government en.forcing federal laws again.st 
marijuana in states that have already legalized medical o:r: recreational marijuana? 

Apr 20, 2017 
Fe.b 23, 2017 

Sup 

21 
23 

Opp 

73 
71 

DK/NA 

6 

6 

10 
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~8. As you may know, marijuana is currently classified as a Schedule 1 drugr along with 
other drugs such as heroin. This group of drugs is supposed to include only drugs with a 
very high potential for abuse or vri th no accepted medical use in the U. S, Do you think 
that marijuana should continue to be a Schedule 1 drug, or do you think its 
classification should be lowered? 

WHITE .•••• , 
COLLEGE DEG 

Tot Rep Dem Ind Men Wom Yes No 

Continue Schedule l 1s, 35% 9% 16% 20% 16% 16% 21% 

Should be lowered 76 59 85 79 75 77 79 74 

DK/NA 6 6 6 5 4 7 6 5 

AGE IN YRS •. ............ WHITE,,.,, 

18-34 35-49 50-64 65+ Men Wom Wbt NonWht 

Conlinue Schedule 1 10% 15% 16% 25% 2QP.,- 17% 19% 15% 

Should be lowered 89 80 79 63 76 77 76 77 

DK/NA 1 5 5 11 4 6 5 7 

49, Do you think that the United States can fight climate change and protect jobs at the 
same time, or do you think that achieving one: of those goals rneans hurting the other? 

WHI'rE ....•. 
COLLEGE DEG 

Tot Rep Dem Ind Men worn Yes No 

Can do both 75% 65% 82% 79% 76% 74% 81% 71% 

One hurts the other 18 27 13 13 18 18 13 22 

DK/NA 7 8 5 8 7 8 6 7 

AGg IN YRS •• , •••••. , •••• WHITE •.•.. 

18-34 35-49 50-64 65+ Men Wom Wbt NonWht 

can do both 78% 75% 77% 67% 74% Tl% 76% 71% 

One hurts the other 14 21 15 22 20 16 18 18 

DK/NA 8 4 8 11 6 6 6 11 

TREND: Do you think that the United States can fight climate change and protect jobs at 
the same timer or do you think that achieving one of those goals means hurting the other? 

Apr 20, 2017 
Apr 05, 2017 

Ca.nDo 
Both 

75 
58 

lHurts 
Other DK/NA 

18 
24 

7 
8 

11 
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50. As you may know, Congress must pass a new bud9et bill by April 28th in order to 
prevent a government shutdown, which then must be signed by Pre.'3ident 'I'rump. If a 
government shutdown does occur I who would you blame more: Republic<;Lns in Congress, 
Democrats in Congress, or President Trump? 

Tot Rep Dem Ind 

Republicans 38% 13% 64% 36% 
Democrats 32 73 4 31 
President Trump 15 3 23 16 
DK/NA 15 12 9 18 

AGE IN YRS,.,, ••••..•••• 
18-34 35-.IJ 9 50-64 65+ 

Republicans 4 7% 36% 40% 35% 
Democrats 20 28 38 37 
President Trump 17 19 ll 12 
DK/NA 16 16 11 16 

Men Worn 

38% 39% 
35 30 
11 18 
17 13 

WHITE ••.. , 
Men Worn 

36% 39% 
41 36 

8 13 
16 12 

WHITE.,, ... 
COLLEGE DEG 
Yes 

48% 
29 
12 
12 

Wht 

37% 
38 
10 
14 

No 

28% 
47 

9 
16 

NonWht 

41% 
16 
26 
17 

'I'REND: As you may know, Congress must pass a new budget bill by April 28th in order to 
prevent a government sbutdown, which then must be signed by President. Trump. If a 
government shutdown does occur, who would you blame more: Republicans in Congress, 
Democrats in Congress 1 or President Trump? 

Apr 20, 2017 
Apr 05 1 2017 

Reps 

38 
36 

Dems 

32 
28 

Trump 

15 
18 

DK/NA 

15 
18 

51. Do you support or oppose accepting Syrian .refugees into the U.S.? 

Support 
Oppose 
DK/NA 

Support 
Oppose 
DK/NA 

Tot 

57% 
38 

5 

AGE IN 
18-34 

69% 
25 

6 

Rep 

23% 
73 

4 

Dem 

86% 
10 

4 

Ind 

58% 
37 

5 

YRS ......... , .. ,. 
35-49 50-64 65+ 

57% 52% 55% 
40 43 37 
3 4 7 

Men 

52% 
43 

5 

Wom 

62% 
32 

5 

WHITE,,.,. 
t-1en wom 

47% 61% 
47 34 

5 4 

~JHITE •• ,,., 
COLLEGE DEG 
Yes No 

64% 
31 

5 

Wht 

5.5-% 
40 

5 

4.6% 
50 

4 

NonW11t 

64% 
30 

6 

51a. (If oppose accepting refugees q51) Do yolJ s11pport or oppose accepting Syrian 
refugees who ar:e women and children into the U.S.? 

Support 
Oppose 
DK/NA 

OPPOSE ACC£PTING REFUGEES Q51. , • 
WHITE •...•• 
COLLEGE DEG 

Tot Men Worn Yes No 

27% 26% 29% 23% 25% 
69 69 68 73 72 

4 5 3 4 4 

12 
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51b. Do you support or oppose accepting Syrian refugees into the U,S.:' COMBINED WITH; ( If 

oppose accepting refugees q51) Do you support or oppose accepting Syrian refugees who are 

women and children into the U.S.? 

WHITE, •••• , 
COLLEGE DEG 

Tot Rep Dem Ind Men Wom Yes No 

Support. 57-% 23% 86% 58% 52% 62% 64% 46% 

Support if 
women/children 10 16 4 10 11 9 7 12 

Oppose 26 55 6 25 30 22 23 36 

DK/1'!A 7 5 5 7 7 6 6 6 

AGE IN YRS,.' ••..••• '' T. WHITE •• , .• 
18-34 35-49 50-64 65+ Men Wom Wht NonWht 

Support 59%- 57% 52% 55% 47% 61ft; 55%- 64% 

Support if 
women/children 4 15 11 8 11 8 10 9 

Oppose 18 23 32 28 34 25 29 18 

DK/NA 8 5 5 9 8 5 6 8 

61. Do you approve or disapprove of Ne.il Gorsuch I s appointment to the supreme Court'? 

WIHTE •.•• ,, 
COLLEGE DEG 

Tot Rep Dem Ind Men Worn Yes No 

Approve 49% 88% 24% 45%- 55% 44% 4 7l!o 62% 

Disapp:t:'ove 36 3 62 39 34 38 43 24 
DK/NA 15 10 14 16 11 18 JO 14 

AGE IN YRS •••••..• , .•.• , WHITE •.. ,. 

18-34 35-49 50-64 65+ Men Worn ~·fat NonWht 

Approve 38% 42% 55% 59% 62% 48% 54% 36% 
Disapprove 42 41 32 31 29 37 33 44 
DK/NA 21 17 13 10 9 15 12 20 

62. Do you think it was the right thing or the wrong thing for the Senate Republicans to 
change the Senate rules so that all Supreme Court nominees can be confirmed with 51 votes 
instead of 60 votes? 

Right thing 
Wrong thing 
DK/NA 

Right thinrJ 
wrong thing 
DK/NA 

Tot 

35% 
55 
10 

AGE IN 
18-34 

24% 
60 
15 

Rep Dem Ind 

71% 12% 32% 
17 83 58 
11 6 11 

YRS •••••• ,.,,A,~• 

35-49 S0-64 65+ 

33% 41% 41% 
57 51 52 
10 8 '/ 

Men Worn 

39% 32% 
52 58 

9 10 

WHITE •••• , 
Men Worn 

46% 34% 
46 58 

B 8 

WHITE, .. , •• 
COLLEGE DEG 
Yes No 

32% 47% 
60 45 

8 8 

Wht NonWht 

39% 25% 
52 62 

8 13 

13 
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63, Do you think that the process of confirming Supreme Court justices has become t.oo 
partisan, not partisan enough, or does the pror:~fls involve the :right amount of 
partisanship? 

Tot Rep D€m Ind 

Too partisan 68% 52% 71% 71% 
Not partisan enough 9 6 9 11 
Right amount 13 22 ll 10 
DK/NA 9 10 9 8 

AGE IN YRS •.•.. ,., ••••• , 
18-34 35-49 50-54 65+ 

Too partisan 54% 66% 71% 78% 
Not partisan enough 13 13 10 3 
Right amount 18 12 11 11 
DK/NA 15 9 7 7 

Men Worn 

73% 64% 
7 11 

11 15 
8 10 

WHITE ..... 
Men Wom 

77% 68% 
5 8 

11 1S 
6 8 

WHITE •••••• 
COLLEGE DEG 
Yes No 

79% 66% 
5 9 

12 15 
5 10 

Wht NonWht 

72% 58% 
7 15 

13 12 
7 15 

64, In your opinion, has the Trump administration been too aggressive in deporting 
immigrants who are here illegally, not zi.ggressive enough, or has the Trump administration 
been acting appropriately when it comes to deporting immigrants who are here illegally? 

WHI'l'E. , •• , . 
COLLEGE DEG 

Tot Rep Dern Ind Men Worn Yes No 

Too aggressive 47% 9% 79,% 46% 39% 53% 49% 32% 
Not aggr. enough 11 17 4 11 14 8 10 15 
A.cting appropriately 37 72 9 38 41 34 35 19 
DK/NA 5 3 8 5 6 5 6 4 

AGE IN YRS .• ,,., •• , •••• , WHITE, .••• 
18-34 35-49 50-64 65+ Men Worn Wht NonW:ht 

Too aggre.ssive 64% 46% 4H 41% 34% 46% 4H 61% 

Not aggr. enough 9 15 9 11 15 10 12 8 
Acting appropriat6ly 23 35 45 42 45 39 42 26 
DK/NA 4 5 5 7 6 5 5 5 

TREND: In your opinion, has the 'I'rump adminJstn.tion been too agg;cessive in deporting 
immigrants who are here illegally, not aggressive enough, or has the Trump administration 
been acting appropriately when it comes to deporting immigrants who are here illegally? 

Apr 20, 2017 
Mar 08, 2017 

Too 
Aggrsv 

47 
49 

Not 
Enough 

11 
9 

Acting 
Apprtly DK/NA 

37 
38 

5 
5 
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65, Do you support or oppose cutting off federal government funding to Planned 
Parenthood? 

Support 
Oppose 
DK/NA 

Support 
Oppose 
DK/NA 

Tot 

30% 
66 

4 

AGE IN 
18-34 

18% 
78 

4 

Rep Dem Ind 

62% 6% 29% 
31 92 67 

7 2 4 

YRS,.,,,,,.,.,.,. 
35-49 50-64 65+ 

30% 30% 36% 
65 66 58 

4 3 5 

WHITE., .•.. 
COLLEGE DEG 

Men Worn Yes No 

35% 25% 27% 37% 
60 72 70 58 

5 3 3 5 

WHITE •••.. 
Men Worn Wht NonWht 

37% 28% 32% 22% 
58 69 64 73 

5 3 4 5 

TREND: Do you support or oppose cutting off federal government fundinq to Planned 
Parenthood? 

Sup Opp DK/NA 

Apr 20, 2017 30 56 4 
Mar 23, 2017 33 61 5 
Jan 27, 2017 31 62 7 
Link to full trend on website 

65a. (If: ~upport cutting funding q65) If you knew that federal government funding to 
Planned Parenthood wa$ being used only for non-abortion health issues such as breast 
cancer screening, would you still favor cutting off funding to Planned Parenthood? 

Yes/Cut 
No/Don I t cut 
DK/NA 

SOPPORT 

Tot 

35% 
62 

3 

CUTTING FUNDING Q65, .. ,. 
WHITE, ...• , 
COLLEGE DEG 

Men Wom Yes No 

36% 33% 37% 33% 
60 65 58 65 

4 2 5 2 

TREND: (If support cutting funding) If you knew that federal government fu'nding to 
Planned Parenthood was being used only for non-abortion health issues such as breast 
cancer screening, would you still favor cutting off funding to Planned Parenthood'? 

SUPPORT CUTTING .l:'UNDING 

YesCut No DK/NA 

Apr 20, 2017 35 62 3 
Mar 23, 2017 42 55 2 
,Jan 27, 2017 38 59 3 
Feb 23, 201') 39 58 3 
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65b. Do you support o.r oppoae cutting off federal government funding to Planned 
Parenthood? COMBINED WITH: (If support cutting funding q65) If you .knew thcit federal 
government funding ~o Planned Parenthood was being used only for non-abortion health 
issues such as breast cancer screening, would you still favor cutting off funding to 
Planned Parenthood? 

Cut gov funding 
Do not cut 
DK/NA 

Cut gov funding 
Do not cut 
DK/NA 

Tot 

10% 
85 

5 

AGE IN 
18-34 

9% 
85 

6 

Rep Dem Ind 

21% 2% 11% 
70 97 84 

9 2 5 

YRS,,, .. ,,,,,.,,, 
35-49 50-64 65+ 

11 f~ 11-% 10% 
84 84 84 

5 4 6 

WHITE, .• , •• 
COLLF.GE DEG 

t,len Wom Yes No 

13% 8% 10% 12% 
81 88 86 82 

7 4 4 6 

WHITE,,.,, 
Men Worn Wht Non~'ilh t 

13% 10% 11% 8% 
81 87 84 86 

7 3 5 6 

TREND: Do you support or oppose cutting off federal government funding to Flanned 
Parenthood? COMBINED WITH: (If support cutting funding) If you knew that federal 
government fund..ing to Planned Parenthood was being used only for non-abortion health 
issues such at, breast cancer screening, would you still fa.vo:r cutting off funding to 
Planned Parenthood? 

Yes No DK/NA 

Apr 20, 2017 10 85 5 

t-lar 23, 2017 14 80 6 
Jan 27, 2017 12 80 8 
Link to full trenci. on website 

66. How concerned are you about President Trump I s relationship with Russia; very 
concerned, somewhat concerned, not so concerned, or not concerned at all? 

WHITE. , , , . , 
COLLEGE DEG 

Tot Rep Dem Ind Men Worn Yes No 

Very concerned 46% 14% 73% 4 7% 38% 53% 46% 33% 

Smwht concerned 24 26 23 22 24 23 25 28 
Not so concerned 12 27 2 12 13 12 12 17 
Not concerned at all 17 32 1 18 23 11 16 22 
DK/NA 1 1 l " l 1 1 

AGE IN YRS .• ,,,,,,, •• ,,, WHITE .. ,,, 
18-34 35-49 50-61 65+ t-len Worn Wht NonWht 

Very concerned 51% 4 8 %- 44% 43% 30% 47% 39% 63% 

Smwht concerned 29 22 22 24 26 26 26 18 

Not so concerned 12 10 13 15 16 14 15 6 

Not concerned at all 8 21 21 15 26 12 19 12 
DK/NA 1 3 1 1 l 
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TREND: How concerned are you about President Trump I s :r:ela.t-Lonohip with Russia: very 
conce:r:ned, somewhat concerned, not so concerned, or not concerned at a117 

Very smwht. Notso Not 
Concern Concern Concern Concern DK/NA 

Apr 20, 2017 46 24 12 17 1 
Apr 05, 2017 41 23 15 18 2 
Mar 24, 2017 41 22 14 21 2 
Mar OB, 2017 41 20 16 22 1 
Link to full trend on website 

67, Do you think that the alleged Russian interfe:r:ence in the 2016 election is a very 
important issue, a somewhat important issue, a not so important issue, or not an 
important issue at alJ? 

WHITE .. , . , , 
COLLEGE DEG 

Tot Rep Dem Ind Men Wcim Yes No 

Very important 49% 14% 80-% 50% 44% 54% 53% 34% 
Smwht important 17 21 15 16 17 18 17 22 
Not so important 11 20 2 12 11 11 12 16 
Not important at a 1.1 19 37 2 19 25 13 17 24 
DIDN'T JWTERFERE (VOL) 2 6 2 2 2 3 
DK/NA 2 l l 2 l 2 1 " " 

AGE IN YRS., •• , ••. , .• , •• WHITE, .• , , 
18-34 35-49 50-64 65+ Men Wom Wht NonWht 

Very important 55% 48% 48% 4 9% 37% 48% 43% 65% 
Smwht important 20 16 14 19 19 20 19 13 
Not SD important 8 10 14 11 14 15 14 3 
Not important at all 14 20 21 18 27 15 20 14 
DIDN 1 T INTERFERE (VOL) - 3 3 1 3 2 2 1 
DK/NA 2 3 1 2 1 1 1 3 

'l'REND: De you thi.nk that the alleged Russian interference in t.he 2016 election Ls a very 
important issue, a somewhat important issue, a not 80 important issue, or not an 
important issuG at all? 

Very Smwt>1t NotSo Not Imp DIDN 1 T 
Imp Imp Imp litall INTRFR DK/NA 

Apr 20, 2017 49 17 11 19 2 2 
Apr 05, 2017 47 19 12 17 1 3 
Mar 24, 2017 46 19 12 20 1 2 
Mar 08, 2017 42 20 12 23 1 2 
Fel:> 23, 2017 -07 18 12 20 1 2 
Jan 30, 2017 47 20 11 19 1 2 
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68, Do you support or oppose an :Lndependent commission investigating the potential link.s 
bC;ctween some of Donald Trump 1 s camp,sign advisors and the Russian government? 

Support 
Oppose 
DK/NA 

Support 
Oppose 
DK/NA 

'.l'ot 

68% 
29 

3 

AGE IN 
18-34 

79% 
l7 

3 

Rep Dern Ind 

41% 91% 70% 
56 7 27 

3 2 3 

YRS ...•. ,. •• ,. ••. 
35-49 50-64 65+ 

65% 67% 64% 
33 32 32 

2 l 4 

WBTrE •..•.. 
COLLEGE DEG 

Men wom Yes No 

66%' 71% 71% 60% 
31 27 26 39 

3 2 3 1 

WHITE.,.,, 
Men Worn Wht NonWht 

61% 69% 65% 77% 
36 30 33 18 

3 1 2 5 

TREND: Do you support or oppose an independent commi3sion investig~ting the potential 
links bet.ween some of Donald Trump 1 s campa-1.gn advisors and the Russian government? 

Sup Opp DK/NA 

Apr 20, 2017 68 29 3 
Apr 05, 2017 68 27 5 
Mar 24, 2017 66 29 5 
M.ar 08, 2017 56 30 '" 

69. Do you believe that ind:lvidnals j n the Trilll"p campaign coordinated with the Russian 
governruent to interfere in the 2016 presidential election, or not? 

Yes/Coordinated 
No 
DK/NA 

Yes/Coordinated 
No 
DK/NA 

Tot 

45% 
45 
10 

AGE IN 
18-34 

55% 

33 
10 

Rep Dem Ind 

8% 77% 44% 
87 14 43 

5 9 13 

YRS ••• , .• , .••• , •. 
35-49 50-64 65·1 

47% 42% 40% 
44 51 47 

9 7 13 

Men Worn 

40% 50% 
50 41 
10 9 

WHITE •.••• 
Men Wom 

3?,% 46% 
57 45 
10 9 

WHITE, .••.. 
COLLEGE DEG 
Yes No 

47% 33% 
41 60 
12 7 

Wht NonWht 

40% 61% 
51 29 
10 11 

TREND: Do you believe that .:Lndividuals in the Trump campaign coordinated with the Russian 
government to interfere in the 2016 presidential elecd.on, or not? 

Apr 20 1 2017 
Apr 05, 2017 

YE'!S 

45 
44 

No 

45 
14 

DK/NA 

10 
12 
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70 . .Eave you heard about the recent controversy regarding the multiple sexual harassment 
suits against Bill O'Reilly 1 or not? 

Yes 
No 
DR/NA 

Yes 
No 
DK/NA 

Tot 

73% 
25 

2 

AGE IN 
18-34 

62% 
38 

Rep Dem Ind 

67% 80% 72% 
30 19 2'/ 

2 1 1 

YRS., .... ,., .. , .• 
3S-49 50-64 65+ 

69% 79 9,; 78% 
30 19 19 

l 2, 3 

Men Worn 

74% 72% 
23 27 

3 1 

WHITE: ...• , 
Men Worn 

75% 74% 
23 25 

1 1 

WHITE .. , .. , 
COLLEGE DEG 
Yes No 

82% 68% 
17 31 

1 1 

Wht NonWht 

75% 68% 
24 29 

1 3 

70a. (If heard about controversy q70) Based on what you 1 ve heard about this controvenry, 
are you more likely to watch Bill O'Reilly's show on Fox, less likely to watch his show, 
or are you just as likely to watch B1-ll 0 1 Reilly 1 s show on Fox as you were before? 

More likely 
Less likeJ.y 
Just as lU;ely 
DK/NI\ 

More likely 
Less likely 
,Just as likely 
DK/NA 

HEARD ABOUT CONTROVERSY Q70 •. , .•• , , •.••• , , , , • , . , • , , , , , • 
WHITE,.,, •. 

COLLEGE DEG 
Tot Rep Dem Ind Men Wom Yes No 

3% 10% 3% 4% 3% 1% 6% 
39 20 58 36 35 43 42 28 
49 65 30 54 54 44 49 56 

9 5 12 7 7 1D 8 10 

AGE IN YRS., ••.....•• , •• WHITE., ••• 

18-34 35-49 50-64 65+ Men wom W'nt NonWht 

4% 3% 3% 411; 4% 3% 3% 4% 
32 41 44 38 28 42 35 49 
60 51 44 43 60 46 52 39 

4 5 9 14 8 9 9 8 

70b, (lf heard about controversy q?O) Do you believe that Fox News has handled this 
controversy regarding Bill 0 1Re.1.lly well so £ar, or do you think they shou.ld have done 
something different? \This question was asked before it was decided that Bill O'R8illy 
will not be returning to tox.) 

HEARD ABOU~' CON'fROVERSY Q'I O. , , , , •. , _ , , , , , , , • , , •••• , , ..• 
WHITE ..... . 
COLLEGE DEG 

Tot Rep Dem Ind Men Wom Yes No 

Handled well 25% 49% ll% 24% 24% 26% 18% 37% 
Done something diff 50 26 '/ 0 51 52 48 55 37 
DK/NA 25 26 19 26 24 26 26 25 

AGE IN YRS ... , ... , ...... WHITE •• ,,, 

18-34 35-49 50-64 65+ Men Worn Wht NonWht 

Handle.cl well 19% 24% 2fP'6 25% 28% 261& 27% 185', 

Done something diff 55 54 47 4B 48 46 47 GD 
DK/NA 26 22 25 27 24 27 26 22 
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70c, (If beard about controversy q70) As you may know, President Trump has defended Bill 
0 1 Reilly 1 saying that he .believes that 0 1 Reilly has done nothing wrong, Do you think this 
was an appropriate thing for President Tr.ump to say, or not? 

Yes/Appropriate 
No 
DK/NA 

Yes/Appropriate 
No 
DK/NA 

HEARD ABOU"r CONTROVERSY Q70 •••••.••..•..•••••••. , •••••• 
WHITE,.,.,, 
COLLEGE DEG 

Tot Rep Dem Ind Men worn Yee No 

19% 43% 5% 17% 21% 16% 12% 30% 
76 49 93 7B 71 80 83 64 

6 9 1 6 8 4 5 6 

AGE TN YRS .• , •••••••..•. WHITE •.••. 
18-34 35-49 50-64 65+ Men Wom. Wht NonWht 

1:?.% 17% 21% 19% 26% 16% 21% 10% 
82 78 75 74 67 81 "/ 4 84 

6 5 5 7 8 4 5 6 

71. Do you think that President Trump spends too much time at properties that his company 
owns, or not? 

Yes/Too much time 
No 
DK/NA 

Yes/Too much time 
No 
01(/NA 

Tot 

55% 
34 
11 

A.GE IN 
18-34 

66-% 
22 
12 

Rep Dem Ind 

16% 86% 55% 
72 8 32 
12 5 14 

YRS, .••••• , ...••. 

35··49 50-64 65+ 

58% 51% 49% 
29 42 39 
13 8 11 

WHITE, ..... 
COLLEGE DEG 

Men Worn Yes No 

51% 58% 60% 44% 
36 33 33 45 
1.3 9 7 11 

WHITE •.• ,. 
Men Worn Wht Non~'lht 

46% 56% 52% 63% 
42 36 39 23 
12 7 9 14 

72. Do you think President Trunip is spending too much time at the White House, not enough 
time at the White Hou$e, or is spending about the right amount of time at the White 
House? 

WHI'l'E ...... 
COLLEGE DEG 

Tot Rep Dem Ind Men Worn Yes No 

Too much time 2% 1% 3% 1% 2% 1% 1% 
Not enough time 50 16 78 51 47 54 55 41 
Right amount of time 38 74 14 36 40 36 36 49 
DK/NA 10 9 6 11 10 9 9 10 

AGE IN YRS .. , ••• , ..... ,. WHl'l'£,.,. , 

18-34 35-49 50-64 65+ Men Worn Wht NonWht 

Too much time 2% 1% 2% 2% 1% 1% 4% 
Not enough time 56 55 48 47 42 53 48 58 
Right amount of time 27 34 45 41 46 39 42 27 
DK/NA 15 10 5 11 11 8 9 10 
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73, Based on what you've heard 1 how comfortable are you with the amount that is being 
spent on security so that President Trump and hi.s family cari stay in places that are not 
the White House; very cc,mfortable, somewhat comfortable, not so comfort0-ble, l):t: not 
comfortable at all? 

WHITE •.•••• 
COLLEGE DEG 

1l'Ot Rep Dem lnd Men Wom Yes No 

Very comfortable 19% 42% 6% 16% 19% 18% 16-% 25% 
Smwht comfortable 16 25 5 16 19 13 16 22 
Not so comfortable 15 16 13 17 15 15 14 16 
Not comf, at all 45 J 1 75 46 40 50 49 34 
DK/NA 5 6 2 6 6 4 5 4 

AGE IN YRS .............. WHITE,, •. , 
18-34 35-49 50-64 65+ Men wom Wht NonWht 

Very comfortable 12% 16% 21% 24% 22% 19% 21% 14% 
Smwht comfortable 14 15 16 17 22 16 19 10 
Not so comfortable 17 17 15 12. 15 1.1 15 14 
Not comf. at all 51 46 44 43 35 48 42 56 
DK/NA 7 6 3 4 6 3 4 7 

74, Ba$ed on what you 1ve heard; how comfortable are you with the omount of time that 
President Trump is spending golfing and doing other leisure activities; very comfortable, 
somewhat comfortable, net so comfortable, or not comfortable at all? 

WHITE •• ,,,, 
COLLEGE DEG 

Tot :Rep Dem Ind Men Worn Yes No 

Very comfortable 22% 46% 5% 20% 24% 20% 23% 29% 
S:mwht comfortabJ e 20 32 13 18 20 20 18 24 
Not so comfortable 14 6 18 17 14 13 15 12 
Not comf. at all 38 10 62 37 33 43 39 28 
DK/NA 6 6 3 8 8 5 6 7 

AGE IN YRS .•••• - H ...... vlHI'fE, . , • , 
18-34 35-49 50-64 65+ Men Woro Wht NonWht 

Very comfortable 2% 18% 27% 28% 30% 22% 26% 12-% 
Smwht comfortab.1 e 8 20 22 19 20 21 21 17 
Not 30 comfortable 7 17 10 13 13 14 13 15 
~ot comf, at all 7 40 36 32 27 39 33 51 
OK/NA 6 6 5 7 10 4 6 5 
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76, Do you think that President Trump has more conflicts of interest than roost 
politicians, less conflicts of interest, or about the same amount of conflicts of 
interest as most politicians? 

More 
Less 
Same 
DK/NA 

More 
Less 
Same 
DK/NA 

Tot 

58% 
8 

32 
2 

AGE IN 
18-34 

70% 
7 

22 
1 

Rep Dem Ind 

24%: 84% 61% 
12 7 7 
59 9 32 

5 1 

YRS ••••..••••• ,,. 
35-49 50-64 65+ 

55% 56% 5,% 
7 9 10 

36 34 31 
1 1 1 

WH.I'l'E ...••• 
COLLEGE DEG 

Men Wom Yes No 

53% 63% 65% 50% 
9 7 7 6 

36 28 25 43 
2 2 3 1 

WHITE.,.,, 
Men Wom Wht NonWht 

50% 64% 57% 62% 
8 5 6 12 

41 29 34 24 
2 2 2 2 

TREND: Do you think that President Trump has more conflicts of interest than most 
politicians, less conflicts of interest, or about the same amount of conflicts of 
interest as most politicians? (* 11 Px:esident-elect") 

More Less Same DK/NA 

Apr 20, 2017 58 8 32 2 
Apr 04, 2017 55 10 33 2 

Feb 23, 2017 57 11 29 3 
Jan 26, 2017 54 12 32 2 
Jan 10, 2017 52 10 35 4 ' 
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F!nd Movies, lV shows, Celebrltles and more ... 
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Watch Interstellar, Vikings and more on Prime Video 
Start your 30-day free triaf 
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FULL CAST AND CREW l TRNfA USER REVIEWS ] IMDbPro MORE 

0 ,- (1943) 
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All 

Watchll::.t 

SHARE 

An lnformational f!lm produced to encourage farmers to grow hemp 
for the war effort during WW2. The film details the many Industrial 
uses of hemp, lndud!ng cloth and cordage, as well as a detailed 
history of the plant's use, 

Walch Now 

Director: Raymond Evans 
Writer: Brittain 8, Roblnson (subject matter) 
Star; Lt:e D, Vickers 

Reviews 
.5 v:,er 

Frorn $1.99 (SD) on Amazon Video 

Photos 

Add Image 

2 photos r, 

Cast 
Credited cast: 

Lee D, Vickers Narrator (voice) 

See full cast» 

Storyline 

Ftlit 

Etilt 

An lnfortnatlonal f/lm produced to encourage farmers to grow hemp for the war effort during 
WW2, The film details the many Industrial uses of hemp, Including cloth and cordage, as well 
as a detalled history of the plant's use, 

Piel Summary I Add Synopsis 

http://www.imdb.oom/t!tle/tt0367837/ 
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faedbillck: Please take S: rninutes to 
participate i/1 our short IMDb survey 

IMDb's Guide to Streaming 

Check out our July Streaming Gulde, find out 
If your favorite streaming show has been 
renewed or canceled, and more. 
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Plot Keywords: hemp I world war two I rope I propaganda ! navy I see All (9) » Around The Web Powered by ZergNet 

Genres: Documenlnry I Short 

Parents Guide: View content <Jdvisory "' 

Details 
Countqt~ USA 

Language: English 

Company Credits 
Production co: U5, Department of A9rlcu(ture See more i. 

Show detailed company contact Information on IMDbPro "' 

Tecl1nlcal Specs 

Sou11d Mix: Mono 

Color: Black and White 

Aspect Ratio: 1.33 : 1 
See ful! technical specs » 

Did You Know? 
Trivia 
Contrary to popular belief, prints ari:l still !n existence, and the film \tse!f Is ln the public 
domain. Cop(es have been made avallable through education groups, and the fllm ls also 
ava!lable to download on the Internet. See more » 

Quotes 

[:.<J:t 

Edit 

Narrator: For the sailor, no Jess than the hangman, hemp was lt1dlspen5able, A 44-gun frigate 
Uke our cherished Old Ironsides took over 60 tons of hemp for rigging, lncludlng an anchor 
cable 25 inches In circumference. The Conestoga wagons and prairie schooners of pioneer days 
were covered with hemp canvas, Indeed the very word canvas comf'_<; from the Arabic word for 
hemp. In those days hemp was an important crop In Kentucky and Missouri. Then came 
cheaper imported fibers for cordage, like jute, sisal and ... 
see more» 

Connections 
Featured !n Tl;e Union: The Business Behind Getting Hign (2007) See more" 

Frequently Asked Questions 
This FAQ rs empty. Add the first question, 

User Reviews 
a great movie for the whole family 

3 April 2005 I by (Tralfamador) - s~e ;ill my reviews 

the movie Is well-made for Its time for a government. pUb!!cation, and has lots of Interesting 
facts about the history of industrial hemp during the birth of this country. most viewable 
versions are copies of copies, so tend to be rather grainy, but the movie Itself !s well worth 
watching, 

I w!II not speculate on why the US Government promoted Industrial hemp at one time, but now 
campaigns against lt, but there are many people who wlll, there are several countries In 
Europe that allow farmers to produce Industrial hemp, Henry Ford tnade a car fueled by 
lndustrl.i! hemp seed oil, one can only rmaglne the number of American jobs that would be 
created 1 and famlly farms that would be supported, by allowing vehicles to run on Industrial 
hernp orl, 

also, the Constitution was written on Industrial hemp paper. 

http:l/www.imdb.com/tltle/tt0367B37/ 

User Lists 

Tom Hardy Only Has 
About 10 Lines ln 
'Dunkirk' 
Screencrush.com 

How the Cast of 1Gam~ tJf 
Thrones' Should Really 
Look 
Looper.com 

Every Version of Spider~ 
Man Ranked From Worst 
to Best 
Looper.com 

The 10 Best TV Shows of 
2017 So Far 
Screem:rush.rnrn 

Related lists from lMDb users 

Best of the l940s 
a 11st of 50 titles 
cr.eEted 01 Sep 2011 

List of films in the public 
domain in the United 
States (Old 2011) 
~ list of 2B4 titles 
created 07 Nov 2011 

EVERY DANG MOVIE I'VE 
EVER SEEN 
a 11st of 2035 l'ltles 
created 13 May 2015 

WATCH FREE ON IMDh: 
PUBLIC DOMAIN MOVIES 
a !/st of 2126 titles 
created 11 Jun 2015 

Public Domain 
a list of 2088 Utlts 
created 11 rmmths ago 

See all related lists )> 

Related Items 

I a_ j Search for "Hemp for Victory" on 
.• , ; Amazon.com 

Connect with IMDb 

IMl::11, 
IMPII 

Be the first of your friends to l!ks thl:., --~--ti 
A-142 

213 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page144 of 261



7/11/2017 Case 1:17-cv-05625-AKH Dli'l:CTl'rl'!'i,~f~i:;!'43Fil\'18°09/06/17 Page !:i of 5 .. 
1:'; of 13 people found this review helpful. Was th!s review helpful to you? Y.,s No ,-... c'-,,,,.,11, ~ 3_,eH,t_f_o!~_w_e_rn I 

Review thls title I See all 5 user revil•ws » 

Share this Rating 

Contribute to This Page Geti;lng StiJrtrid I ConU-lbutor z.ooe )> Title: Hemp fot Victory (1943) 

Edit page I Write review Create e character page for: !_~arrator· ~ .. I Cre<1te. ~: ? i 
I !MDII: 7,,. :, j 

Want to share IMDb's rating on your own site? 
Use the HTML below. 

IMDb Everywhere 

Flnd showtlmes1 watch trailers, browse photos, track your 
Watchl!st and rate your favorite movles and 'rV shows on your 
phone or tablet[ 

IMDb Mob!le s!te 

An 

Amazon Affiliates 
Amoz:on Video 
WMch Mov)es &. 
1V0rillf!e 

Prime Video 
Unllmll;ed Straemlng 
(If Movies & TV 

http~, /www.imdb.com/tlt!e/tt0367B37 I 

» 

Am!lzon GHmany 
Buy Movleo on 
ovo & Blu-ray 

Show HTML View more styles 

Follow IMDb on Hume Con.tact U:J IMDtlf>ro 

Tup Rated" Movies Register Sox Offl(:o Mnjo 

Box Qf/!ce. flJ'c'\% Wlthoutabo:< 

1V 

Comirig Soon Ptess Roc:rn Co11dltiot1$ nf Us~ 

Slte Index Advertlsitig Priv;:,cy PO!lcy 

Sean::h Jobs lnti:ir€st-Based Ads 

ln Theaters 

Copyrl:Jht © 1990-201 '/ !MDb,com, Int, 

Am.awn Italy 
Buy Movles ,:m 
DVD&, Blu-ray 

Amazon Frat1c,1 
f111y Movies m1 
DVD & Blu-rny 

Arr1a10n India 
!hi\' Movl~ am! 
1V Sho-w DVPs 

DPRevlew 
Dig/to! 
Photography 

AudJblf. 
Dow1,lo~6 
Audio B0t>ks 

A-143 

3/3 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page145 of 261



Case 1:17-cv-05625-AKH Document 23-3 Filed 09/06/17 Page 1 of 5 

Exhibit 3 

A-144 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page146 of 261



Case 1:17-cv-05625-AKH Document 23-3 Filed 09/06/17 Page 2 ot 5 

Nixon aide: 'War on Drugs' was tool to target 
'black people' 
BY ADAM EDELMAN 

NEW YORK DAILY NEW5 Updated: Wednesday, March 23, 2016, 8;38 AM 

Ii}{. f-i_, ~ ii ,:·\ 
ii,, 
ii~ 

NY Dally News 

O< 

i\ .. J 

Autoplay: On I Off 

The "War on Drugs" was actually a polltica\ tool to crush leftist protesters and black peoµlej a former Nixon White House 

adviser admitted ln a decades-old interview published Tuesday. 

f ohn Ehrlichman, who served as President Richard Nixon's domestic policy chief, !aid bare the sin[ster use of his boss' 

controversial policy in a 1994 lnterview with journalist Dan Baum that the writer revisited ln a new uni de for Horper's 

magazine. 

l(!NG: Wlll'THE W/Ul ON DRUGS IS RRALLY A W/Ul ON BLACK PEOPLE 

"You want to know what this was realJy all about/' Ehrlichman, who died in 1999, said in the interview after Baum asked him 

about Nixon's harsh anti-drug policies. 

"The Nixon campaign in 1968, and the Nixon White House after that, had two enemies: the antiwar left and black people, 

You understand what I'm saying," Ehrlichman continued. 
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"We knew we couldn't make it illegal to be either against the war or black, but by getting the public to associate the hippJes 

with marijuana and blacks with heroin, and then criminallzlng both heavily, we could disrupt those communitie11. We could 

arrest their leaders, raid their homes, break up their meetingsf and vlllfy them night after night on the eveni11g news. Did we 

know we were lying about the drugs? Of course we did." 

John D. Ehrllchman (I.), a top adviser to former President Richard Nixon (r,) Is seen here in a 1972 photo. Ehrlichrnan, 

who dled ln 1999, admitted that the admlnistratlonjs 11War on Drugs'1 was actually a ploy to target left-wing protesters 
and African~Americans. (ASSOCIATED PRESS) 

Ehrlichman served 18 months in prison after being convicted of conspiracy ancl pe1iury for his role in the Watergate scandal 

that toppled his boss, 

The Rev. Al Sharpton said EhrUchman's comments proved what black people had believed for decades. 

"This is n frightening confirmation of what many of us have been saying for years. That this was a real attempt by 

government to demonize and crim!na!i7,e a rnce of people," Sharpton told the Daily News, "And when we would raise the 

questions_ over that targeting, we were Jccused of all kind of things, from harboring criminality to being ur1-American and 

trying to polJtkize a legitimate concern," 

PROTI!STI!RS RIP DEA DVllR 'WAS'l'l!FUI: DRUG WM, lMPRlSONMRNTS 

In 1971, Nixon labeled <lrug abuse "Public Et1emy No. 1" and signed the Comprehensive Drug Abuse Prevention and Control 

Act1 putting into place several new laws that cracked down on drng users, He also created the Drug Enforcement 

Adminfatration. 
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Anti-war demonstrators In 1970 Image, (CHARLES TASNADI/AP) 

By 1973, about 300,000 people were being anested eve1y year under the law - the majority of whom were African-American. 

The drug war was continued in various forms by eveLy President since, including President Ronald Reagan, whose wife Nancy 

called for people to "Just say no," 

Ehrlichman's 22-year-old comments resurfaced Tuesday after Baum wrote about them in a cover story for the April issue of 

Harpe.r's
1 

titled "Legalize It All," in which he argues in favor of legalizing hard drugs. 

The original 1994 Interview with Ehrlidunan was part of Baum's research for his 1997 book, "Smoke and Mirrors· The War on 

Drugs and the Politics of Fallure," in which Baum laid bare decsdes of unsuccessful d.rng policy, 

But the quotes never appeared in the book. 
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NYPD arrests a member of the Black Panthers for 
refusing to clear a s!dew~lk during a demonstration. 
(STEVE STARR/AP) 

Anti-war demonstrators In Washington on May 9, 1970, 
(CHARLES TASNADI/AP) 

Baum said Tuesday he excluded the jaw-dropping quotes because they "didn't fit." 

"There ate no authorial interviews in ('Smoke and Mirrors') at all; it's wlitten to put the reader in the rnom as events 

transpire," Baum told The Huffington Post via email, "Therefore, the quote didn't nt. ft did change all the reporting I did for 

the book, thoughi and changed the way r worked thereafter." 

The shocking intP.rview with Ehrlichman later surfaced in a 2012 compendium of "wild, poignant1 life-changing stor!es'' frnm 

various writers: titled "The Moment,'' but the quotes received little medi8 attention. 

Many politicos have surmised that Ehrlichman, who would dLe five years later, made the stark revelations because he was 

angry Nixon never pardoned him of his Watergate-related offenses. 

Sharpton said the damage done by the war on drugs' cruel policies doomed generations of blrick people. 

"Think of all the lives and families thut were ruined and absolutely devastated only because they were caught in a racial net 

from the highest end reaches of government." 

© 2016 New York Dally News 
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Si@n in lo 0!.ili::'.t~S: usine yo11r~cc0\rnt numb~.rorpostnl ~ddrorn, 
2, Scl<:<ll i'inmllfr,nmwortl lnfornrn(iai\. 
3. fal!•ryourncw inforn1~!ion 111>d c!iok o~ S~vc Uy Chn,,gcs. 
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Rtl'.rt\-1/rom 1ho April 2016 i~s11~ 

Legalize It All 

How to win tile war on drugs 

Downloud Pdf 
Read On!iae 
~ 
1!W:t!.l'.:,lti 

E 

rn ! 994,John Ehrliohm.10, lhc Watcr!Ia(c eo-<:11mpir.tlor, ll!llockcd fotmu Mell(lh~ gr~111 m1•s(ories of modem Amcriclin history: Bo\\' did the Uni!ed Stille~ ent;msl~ it~elfi1111 polluy ofdn1g prohibition 
!hn( Ms y\elde4 rn much misety und s,i fuw .!!cmd ru1mlt.'l1 Ameri1lrt!!S lmv~ been c1imi11nli7.ing: psyclwuc!!ve oubsrnnc~ss\nce Sn11 F'rJllci~~o's unli-<>Jlium \11\V ,if I R75, b11I it w~e Ehrlidurum•~ bw;~, 
Rlclt~rd Nlxou, who d~clur,;:d the lh,;t "wn, on <lll!gs" and sct thc.:munlry on fhc wilt.!!y pun!!ivc ~nd Mllnt~111rod11otivc pnlh ii ~!lit puraoe~, I'll !md;,M HhrlichnMI; who had bncn Nixon's <lomo~ll~
polio)• adv bet, to an cngint~rln1: !\m, i11 AIIAnlll,, whe1c hn wns working 011 rninotily rooruitmenL t bnroly Rcogni,;cd him He W~i 1r~ir.h bcnvicr llmn he'd been u\ the lime of the Wateisate scnnd~i lwo 
de~des ~arlier, a11d he \YON n moi.mtalu-rnnn lmud !bnlsX.lcn(1~d to (ht m[ddk 11fhis ebest 
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A pntitnt<lifoks \l dO.le o[ mellm()onB nt !heTnlp~$ r~hnlo!U\lltlon clinic in Ll~bou, l'oJt11gnl@ Rufae! 
M~rchnnte/Ro!11lars 

A! the !imr., J Wa3 w1hing a book 1tboul the poli!ics ofdrul( pr{lhibllim,, J slaii,;<l !o ack Eh1licl11n@ a se,ics of onmo;;\, wonky qu~slion~ !hat ii<· impa(ionlly wuved 8\Vijy, "Yoo WRll! ![) lrnow wilul ihb; 
W\IS lt'D!ly nH about'!'' he asked wllh the blun1Mso ofa mun wl10, n!le1 pU:blic disgmcc and a strcrc11 in fodr-ml pr!~on. hnd Hnle loll w 1nol<'c(. ·•·n1a Nixon cniiipnlgn in !96K. and the Nixon White l--\{IH~e 
after tl,ut, hnd lwo ~nemle~; the ~111iw~r l~n und b\~ok r,eorilc Y\1ll 1111<lersrnncl wliul l'm saying1 We knew WI' couldu't inak.o l! i!!et:~l lo he dlhr ~u~hm Ilic wnrorbluck, t,111 by getting the publio to 
Mmciatc tb~ hi11piosw,tfl 1narij1rnnn and t,l~cks wHh heroin.~t1d !hen rrhnirrnlh:ini; both h~avi!y, we crn,ld disrup! !hos~ camnmnit\cs We ~01ild ~rnm 1hcirlemleJ1;, mid 1t1~ir ho1ncs, break np their 
111~a1ings, and v\llfy chem night ~!lernighr \Jn th>o cvcni~g new,. Did wr know we w~rf lyinll ubolll !/1~ ch11gf/ Of ~ourso wo did,'' 

l ;iwsl huvo iookcd .1hockod. EhrlichmunJusl otin1ggcd, Tirnn he lMked al hi, wntch, hamkd m~ a signed i;fjpy ofhi~~ioamy •~Y noHI, T/J~ Comp<111y, dnd led m~ lo !he door. 

Nixon'$ iuvun\\un _.rthc wnr()~ <Jrui:s us o p[}liti~ijl IMI wos cy11kul, bl,I ever)· pNsidcnl ~incc - D~ll\Qcrn! and R~p,iblicdn rdikc----hus found ii tqua!ly 11.wf\ll for oil~ rtoson oranolhcr. Meanwhile, 
(lie. growing ODE! o[!he i.lmg wm is now impossibl~ Lo iisno~: billio111 ofdol!~rs WHSlcd, hlooilshf-11 in Ullin Am~ricu and on the strcc!s or our O\Vl1 chic,, •nd millln11, oflivcs d~;lroyetl by dn1~m1i~11 
J><t111shmen1 I.bat doein 't ~nd nl the pri~on gate: one 11fcv'-'!)' elsht bfack n1~n liao bQeu discnfnmchi5cd bccuuic ufa felony con~iclio11, 

AY, lons ago oa 1949, H. L, Menchu identifiM in A1noric~n~ "lhc b:.uuting fear H\:11 winconc, ~<1J)lcwhc1-c, may bclmppy," ~!\ nsh1(c ;if1imdntim1 nfmu weirdly Puritan r.ocd lo e1imin~l17.~ people', 
indination to sdjnsl how lhcy fool. Tho rlcshe for altered slntcs \Jfco11~~•011fine.1s cre~(es ~ market, fil!d ln auppro~lna th~l mmkct we b11\'C cfea\ed A ~!~~~ Mgenuln~ bad {!U)'s-pnsher,;, g~ngbongeri:, 
sJnu1,,g-l0rs, k\ll~r,;, Addimklll is H b.ideon& t'\Jntlllion, but !t's mc, Mosl ofwhut we hale and Jc~, nbout d1ugs-- th,; viokncu, 11m ovcrdows, the criminullly-ddvv:< 1i-9m prolilLiilion, not (hugs. Aud 
thcro w!Jl b~oo vi~rnty in tills wa1-oitl«:r; ~vcn (he Dtui; l.!1ifo1tcmcn1 A<lmioio1m1iun ~onceil~5 tlm! the dn1g~ it 6glils arc bccomin~ Glieuµ~r nntl more tl;,,ily nrni11lbl~. 

Now, for 11\e nr.,1 lime, w~ bavf an <)ppMtunity 10 change ruurn~. Exp~rimen/1 in fihcmnilve~ tu hMsl1 prohibit!on am a!roady un<lerw~y bolh fr, lhl~ counlty sud 11broad. 'J\,•en1y-1\11ee >mies, ~swell 11s 
the Di11rio1 ofColurnhfa,allt>\\' 111edio,il um1ju11nn, 01\d four-ColoflldO, Washiug!<ln, Oi'<!IJ<m, :md Al~~kn-ntons with D.C,, l1~vr icHllliicd pct a!.<>gell1cr, Sover'lll more ~1u1e~, focludlng Arizo11n, 
Cuiifomhi, Mnine, Mttssacln1se!ts, gnd Ncv11d11, will lthl)' vole ln Novcmhcrwhclherto follow m1i1, l'<lrt11g~I has de~rimin~li~.cd Pot only inarlj11an11 but ~o~Rint ijl\d he1>;>in, M wdl n~ all other dri.,g~, ln 
Vonnom, heruio ~ddlclo call 11vnid jui! hy rnrnmilUug m swte-fun(lcd h>::atim,m, Cunadu Ocgnu n pil111 pmgram in Yanc<JU\'cr in 2014 In u!1,1w docl\lrs !t1 µres~ribe ph,1rrnoceulicu!--ijUlli)\y hemin tu 
od<licts, Swltzotb1id h~f H simifarprogr.an, ond lhc 1-l,mic- Affoi11 Comrnltt~e off.lrHnio's House ofCtin1ri.1(lnS ltM wcon1nwndcd.tht the Unilod Kin,:dDnl do likewise. List JUI)', Chile bog~n a lei;islatlvt 
µroce.ss lo leg~lb:e bolh rnodichwl thrl .-ectealioM) 111~rijuuna UM' ~nd allow huu~eh(l[d~ to gmw !~ many ussil µIHnls.. Aft<lrtel!!ng the B.1:lC ill Dec,::1111>ertbal ''if you light a w~, for folly ye~rn ~11d don'! 
will, you have lo ~i! down an<l lhlllk aboul orhcrthings ro do lhul might t,c more ulfuctivc," Colmnbiun pie~iJcn1 Juan M~mwl Sun to~ \cgnl i?.cd medical m~rijuana by ,knroc. In N""~mber, lhP M<.'i-ic•n 
Su11romc Cuurt ..Jevnted the dat>al~ fo a MW pllllle by r,i!ing ilia\ (h~ pmhihiihln Mn1ntijunna ton~umptior, vir.lR!ml 1hr,M,;,~ic1111 {~ia~til\JUon hy i11rctfc1fo.g with "tho pilrsortal spltom,'' rhe ''right to 
<lig11hy," ~1•rl the right to "person~! m1tonflm)'," 'fh~ Sup rem~ C'-0mt ofllrn1Jl i~ ounaidorillg u ~lmllu1 urg1m,~nl, 

D,:,peucllug Ort how 1)10 i1,1u~ Is fmmed, !eg~ll~a!i<J11 nfn11 dnii,~ ,an appeal to w,i~crv"Hves, who ar~ i11~tlncti\•oly suspicious nfblnn!cd budget,, excess i:nvtrnrntmi uuthnrily, ~ml lntn1sio11s on 
h,dlvidual libc,iy, ns well ~Fl<> 1ib,m1ls; who aro hGnified at r>olicc n~crrc~ch, tb.oc bl\lln!izatlon ofL.tin Anir.rica, a11d tliocriminalizoticm of f.nllre gcnm,1lion~ofbb~~ mon. It wlll rnkc s~mc unmag,:, to 
move tl1e Clinveraution beyond lllo1ij\1~n& !o cn,;linJl 11!1 tlmiprohibi!iom, bur it will lake Ina,! suspect, I bun nto~l.aolhicinno bdicvc, lt'~ ~lrc;1dy poll1J,111Jy ~c:miwlbJ~ 10 crilfoiz:: m~nd~rnry 
mlnlmunu, m~i:s marijuan~-i>os~ti:,;ion ~1res:1~, pr,llcc mllllariudon, and other ex.ces,es ofth;c dri.1g war: eve,, formerHtlomcy f:cElet.11 F.riu Holder and Mic\1ncl 80!/kclli, !he new dn1g 07¥-a 
1.icoverin1; u!~olmlic -do ao. F"w in public iifo appm,r u;1~<0rl!! .i.,fo!ld !ho ~!al'.l~ quo, 

'['his month, the Gonm-al A..,cnib!y o(!he Uiiii,:d N~lionswill be u1>lhe\'111g foril~ fL,~! d1ug <:Ottlcn;t,cc ~!nee l99R. The mouo oflhc J 99S meedhg wai "A Drng•FJt~ World ··-We Cnn Do lll" With nil 
dun r-,spec1, U.N_, how'd \but wn;i; out for)'oU1 Tndny !lie U.N. ecnlr<:mts a wnrid io which thoo~ who ltnve 1'Llffm:d th~ mosl !t~"~ los( fnitb ill the nl<l ~t,011g-nrn1 ideolo!JY, Tim! the tid~ wns brai,ming 
to tuni wu ovidcn! a! Ilic 20 J2 S\1!'1\n\f! oflhc Am~ricss in Cerlllgc11a, C<1lombia, wlwn Lallu Am~ricun !eaJ~" for Iii~ tin;! thn~ upen!y Uiscusstd - muvh lo lhe pub Ile dii~omfort or !'ro>ido11t Oba nm -
whelhcrlcgallz.lug and r,:,gnl~lin.g dni!,(.~ slwu!<l b~ the; hciniapbero'• new ~pp roach 

Whee tbc General A,,scmb1y cunv~nc!:. irab;o will hnve to ,;:on tend wifh the~t~rtling Inc! I hat four ~lme~ anrl 1hc ca~ltnl city oftht wortd'~ tno~i iealollt drtJg enforcer h~l'C fi11ly leg~li2cd ,1inrij11nns, 
"Wo'rcconfh;inleJ now w!th !he lilct tbat tlw li,S. CaJl!\\J( onfomc. <lomeolic~lly what il prnmolc3 clBcwhn~:' u nwmb~1 unh~ U,!S.'s lotcmntlonal Narct1Cic& Conhol Bu~t\1, whld1 uwnito1~ iu1ernutio1rnl 
~ompll1111..:c ll'ilh the cont,m:nce's tlirootive~, 1<11<1 ,ne Shurily before Oregon, A!n,,\rn, m,d !h~ Dio!ric. ofColmnbln nddml thoinselves !0 1be legnl~mmijuu,m !isl, !!\e S1alc. DeputM1eni-'s u!\ie( dmg-con\roi 
cfficlul, W!ll!nm Bn:.wnllcld, n\lrUr>tly reveri;ed his slu11c?. WhcreP.s befo1e he hud ~~id rhni lk "drut: c\Jnlrol convelli!ons cnnr,[li be clwngctl." in 2014 he admiued l\rn! th\njls irnd ahnng~d: "How wuhl 
J, a 1>::µre~eu!~til'~ ofth~ govemmeul oflhc Unlt~d Stole, ot'Ame1kn, he lnlolomnt ofn gov~mmeu\ 1!rnt pem1irn GO)' ~xpe1im~n!atio11 with leg11l]wtio11 ofm~1ijuu11r. irtw~ ofl!ic rifty .stij1es of/he United 
Stu.I cs of A.,nerica have choso11 to walk dnwn lh~! road?" 'J !m1ngl10t1! lhe tln1g-refonn conununity,jaws dropped, 

A9 !he once-1min1nnh1~b!e ster nreriding the war o~ <lmgs ~hi1nmcr; into view, it'~ !in~ l<\ sbi rt Ilic conve\uJion iron\ wfiy lo /,ow, ·1,;, rcnlizc b~ncfll~ fiom coding dmg prohibitioii will l~ke mme th~n 
si111p!y dcduiuy lhnt dtuge ur;: log~I. The risks ~re (I\O!ncndons. D011\bs [mm l:croin ovc,doKc i,; lhu Uniled Sintes n:m 500 r.~,ccnl frotn 200 l lo 20) 4, n staggering i1m'!la>e; ~nd d\i-llihs fr;,m prc~cription 
dmy~-which uri.: alro\!ily h:g1ll 11ntl rcgulutcd-shol up iilmosl 300 p~rocot, r,nwlng tbnl where oplohlfnro conCTme(l, IV~ seem lob~ lnept no! only wl1cn we prohibit b11t nl.so when IV~ regulole A 
shn!Jl incrcn~e io drul) rlOJ•cndcii~c orovenlo:res lha! fo11nwcJ lhe Jcgaliz11tio11 ofd11.1ao would hen public-l;eallh di,ml\~r, ~•Id Ii cu~lU ve,y well knock lh,• wwl<l b11ck i1110 lhc so11w counlorp,od11u1ivc 
prnhibftlo1\bl lllind-sel fmm whkb we appenr final!J' lo be emcrtiiog, To minimize haml ~11d nm:dmize order, wo'll hove to d,,5ig11 be11ersystem.1 tl.!1111 we h~vc now fur l)c,in,h1f:, sianda1tli1.iu~. 
Jn&,oectittll-, rlimibuiing, and taxing d8ngerous ti rugs, A m!!l!on oho!c~; wlll HtJso, a11d we prnbably won'! milk.~ M)' /IO<Jd d~oisions on the fii~t hy. Son le thing~ will g~! beuer. wrn~ (biogs \Viii gel 
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In The Matter Of 

UNITED STATES DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

,..-l 
MARIJUANA RESCHEDULING PETITION l Docket No. 86-22 

OPINION AND RECOMMENDED RULING, FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND DECISION OF 

ADMINISTRATIVE LAW JUDGE 

I. 

IMTRODUCTI ON 

This is a rulemaking pursuant to the Administrative Procedure Act, 5 u.s.c. 
§ 551, et.!!!!_., to detemine whether the marijuana plant (Cannabis sativa L) 

considered as a whole may lawfully be transferred from Schedule I to Schedule II 

of the schedules established by the Controlled Substances Act (the Act), 21 

u.s.c. § 801, !!_ ~- None of the parties is seeking to "legalize" marijuana 

generally or for recreational purposes. Placement in Schedule II would mean, 

essentially, that physicians in the United States would not violate Federal law 

by prescribing marijuana for their patients for legitimate therapeutic purposes. 

It is contrary to Federal law for physicians to do this as long as marijuana 

remains in Schedule I. 

This proceeding had its origins on May 18, 1972 when the National Organi

zation for the Reform of Marijuana Laws (NORML) and two other groups submitted a 

petition to the Bureau of Narcotics and Oangerous Drugs (BNDD)l, predecessor 

l The powers and authority granted by the Act to the Attorney General were 
delegated to the Director of BNDD and subsequently to the Administrator of 
DEA. 28 C.F.R. § 0.100, !!_ ~-
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agency to the Drug Enforcement Administration (DEA or the Agency), asking that 

marijuana be removed from Schedule I and freed of all controls entirely, or be 

transferred from Schedule I to Schedule V where it would be subject to only 

minimal controls. The Act by its terms had placed marijuana in Schedule I 

thereby declaring, as a matter of law, that it had no legitimate use in therapy 

in the United States and subjecting the substance to the strictest level of 

controls. The Act had been in effect for just over one year when NORML submitted 

its 1972 petition. 

On September 1, 1972 the Director of BNDD announced his refusal to accept 

the petition for filing, stating that he was not authorized to institute pro

ceedings for the action requested because of the provisions of the Single Con

vention on Narcotic Drugs, 1961. NORML appealed this action to the United States 

Court of Appeals for the District of Columbia Circuit. The court held that the 

Di rector had erred in rejecting the petition without "a reflective consideration 

and analysis," observing that the Director's refusal "was not the kind of agency 

action that promoted the kind of interchange and refinement of views that is the 

lifeblood of a sound administrative process.• NORML v. Ingersoll, 162 U.S. App. 

•.c. 67,497 F.2d 654, 659 (1974). The court remanded the matter in January 

1974 for further proceedings not inconsistent with its opinion, "to be denom

inated a considerat1on on the merits." Id, 

A three-day hearing was held at DEA2 by Administrative Law Judge Lewis 

Parker in January 1975. The judge found in NORML's favor on several issues but 

the Acting Administrator of DEA entered a final order denying NORML's petition 

"in all respects." NORML again petitioned the court for review. Flnding fault 

2 DEA became the successor agency to BNDD in a reorganization carried out 
pursuant to Reorganization Plan No. 2 of 1973, eff. July 1, 1973. 38 Fed. 
Reg. 15932 (1973). 

- 2 -
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with DEA's final order the court again remanded for further proceedings not 

inconsistent with its opinion. NORML v. DEA, 182 U.S. App. D.C. 114, 559 F.2d 

735 (1977). The Court directed the then•Acting Administrator of DEA to refer 

NORML's petition to the Secretary of the Departmeht of Health, Education and 

Welfare (HEW) for findings and, thereafter, to comply with the rulemaki"'§, proce• 

dures outlined in the Act at 21 u.s.c. § 811 (a) and (b), ;i 

On remand the Administrator of DEA referred NORML's petition to HEW for 

scientific and medical evaluation, On June 4, 1979 the Secretary of HEW advised 

the Administrator of the results of the HEW evaluation and recommended that 

marijuana remain in Schedule I. Without holding any further hearing the 

Administrator of DEA proceeded to issue a final order ten days later denying 

NORML's petition and declining to initiate proceedings to transfer marij~ana 

from Schedule I. 44 Fed, Reg, 36123 (1979), NORML went back·to the Court of 

Appeals. 

When the case was called for oral argument there was discussion of the 

then-present status of the matter, DEA had moved for a partial remand. The 

court found that "reconsideration of all the issues in this case would be appro

priate" and again remanded it to DEA, observing: •we regrettably find it neces

sary to remind respondents [DEA and HEW) of an agency's obligation on remand not 

to 'do anything which is contrary to either the letter or spirit of the mandate 

construed in the light of the opinion of [the] court deciding the case."' 

(Citations omitted,) NORML v. DEA, et al., No. 79-1660, United States Court of 

Appeals for the District of Columbia Circuit, unpublished order filed October 

16, 1980. DEA was directed to refer all the substances at issue to the Depart

ment of Health and Human Services (HHS), successor agency to HEW,for scien-

- 3 -
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tific and medical findings and recommendations on scheduling, DEA did so and 

HHS has responded, In a letter dated April 1, 1986 the then-Acting Deputy 

Administrator of DEA requested this administrative law judge to colTlllence hearing 

procedures as to the proposed rescheduling of marijuana and its components. 

After the judge conferred with counsel for NORML and DEA, a notice was 

published in the Federal Register on June 24, 1986 announcing that hearings 

would be held on NORML's petition for the rescheduling of marijuana and its 

components commencing on August 21, 1986 and giving any interested person who 

desired to participate the opportunity to do so, 51 Fed. Reg, 22946 (1986). 

Of the three original petitioning organizations in 1972 only NORML is a 

party to the present proceeding. In addition the following entities responded 

to the Federal Register notice and have become parties, participating to varying 

degrees: the Alliance for Cannabis Therapeutics (ACT), Cannabis Corporation of 

America (CCA) and Carl Eric Olsen, all seeking transfer of marijuana to Schedule 

II; the Agency, National Federation of Parents for Drug-Free Youth (NFP) and the 

International Association of Chiefs of Police (IACP), all contending that 

marijuana should remain in Schedule I. 

Preliminary prehearing sessions were held on August 21 and December 5, 

1986 and on February 20, 1987.3 During the preliminary stages, on January 20, 

1987, NORML filed an amended petition for rescheduling. This new petition aban

doned NORML's previous requests for the complete de-scheduling of marijuana or 

rescheduling to Schedule V, It asks only that marijuana be placed in Schedule 

II. 

At a prehearing conference on February 20, 1987 this amended petition was 

3 · Transcripts of these three preliminary prehearing sessions are included in 
the record. 

- 4 -
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discussed.4 All parties present stipulated, for the purpose of this proceed

ing, that marijuana has a high potential for abuse and that abuse of the mari

juana plant may lead to severe psychological or physical dependence. They then 

agreed that the principal issue in this proceeding would be stated thus: 

4 

Whether the marijuana plant, considered as a whole, 5 may 

The transcript of this prehearing conference and of the subsequent hearing 
sessions comprise 15 volumes numbered as follows: 

Vol. I - Prehearing Conference, October 16, 1987 

Vol, II - Cross Examination, November 19, 1987 

Vol. Ill - Cross Examination, December 8, 1987 

Vol. IV - Cross Examination, December 9, 1987 

Vol, V - Cross Examination, January 5, 1988 

Vol. VI - Cross Examination, January 6, 1988 

Vol. Vil - Cross Examination, January 7, 1988 

Vol. VIII • Cross Examination, January 26, 1988 

Vol. IX - Cross Examination, January 27, 1988 

Vol. X - Cross Examination, January 28, 1988 

Vol. XI - Cross Examination, January 29, 1988 

Vol. XII - Cross Examination, February 2, 1988 

Vol. XIII • Cross Examination, February 4, 1988 

Vol. XIV - Cross Examination, February 5, 1988 

Vo 1 , XV . Oral Argument, June 10, 1988 

Pages of the transcript are cited herein by volume and page, e.g. "Tr. V-96 11
; 

"G·" identifies an Agency exhibit. 

5 Throughout this opinion the term 
considered as a whole". 

11marijuana 11 refers to "the marijuana plant, 

• 5 -
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lawfully be transferred from Schedule I to Schedule Il of 
the schedules established by the Controlled Substances Act. 

Two subsidiary issues were agreed on, as follows: 

l. Whether the marijuana plant has a currently accepted 
medical use in treatment ln the United States, or a 
currently accepted medical use with severe restric
tions. 

2. Whether there is a lack of accepted safety for use of 
the marijuana plant under medical supervision. 

As stated above, the parties favoring transfer from Schedule I to Schedule 11 

are NORML, ACT, CCA and Carl Eric Olsen. Those favoring retaining marijuana in 

Schedule I are the Agency, NFP and IACP. 

During the Spring and Summer of 1987 the parties identified their witnesses 

and put the direct examination testimony of each witness in writing in affidavit 

form. Copies of these affidavits were exchanged. Similarly, the parties assem

bled their proposed exhibits and exchanged copies. Opportunity was provided for 

each party to submit objections to the direct examination testimony and exhibits 

proffered by the others. The objections submitted were considered by the 

administrative law judge and ruled on. The testimony and exhibits not excluded 

were admitted into the record. Thereafter hearing sessions were held at which 

witnesses were subjected to cross-examination. These sessions were held in New 

Orleans, Louisiana on November 18 and 19, 1987; in San Francisco, California on 

December 8 and 9, 1987; and in Washington, D.C. on January 5 through 8 and 26 

through 29, and on February 2, 4 and 5, 1988. The parties have submitted pro

posed findings and conclusions and briefs. Oral arguments were heard by the 

judge on June 10, 1988 in Washington. 

- 6 -
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II. 

RECOMMENDED RULING 

It is reco11111ended that the proposed findings.and conclusions submitted by 

the parties to the administrative law judge be rejected by the Administrator 

except to the extent they are included in those hereinafter set forth, f!l,r the 

reason that they are irrelevant or unduly repetitious or not supported by' a 

preponderance of the evidence. 21 C,F,R. § 1316.65(a)(l), 

II I. 

ISSUES 

As noted above, the agreed issues are as follows: 

Principle issue: 

Whether the marijuana plant, considered as a whole, may 
lawfully be transferred from Schedule I to Schedule II of 
the schedules established by the Controlled Substances Act, 

Subsidiary issues: 

1. Whether the marijuana plant has a currently accepted 
medical use in treatment in the United States, or a 
currently accepted medica 1 use with severe restr1 ct ions, 

2. Whether there is a lack of accepted safety for use of 
the marijuana plant under medical supervision • 

• 7 -
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IV. 

STATUTORY REQUIREMENTS FOR SCHEDULING 

The Act provides (21 u.s.c. § 812(b)) that a drug or other substance may 

not be placed in any schedule unless certain speci_fied findings are made with 

respect to it. The findings required for Schedule I and Schedule II are as 

follows: 

Schedule I. -

(A) The drug or other substance has a high potential 
for abuse. 

(B) The drug or other substance has no currently accepted 
medical use in treatment in the United States. · 

(Cl There is a lack of accepted safety for use of the 
drug or other substance under medical supervision. 

Schedule II. -

(A) The drug or other substance has a high potential for 
abuse. 

(B) The drug or other substance has a currently accepted 
medical use in treatment in the United States or a currently 
accepted medical use with severe restrictions. 

(C) Abuse of the drug or other substances [sic] may lead to 
severe psychological or physical dependence. 

As noted above the parties have stipulated, for the purpose of this pro

ceeding, that marijuana has a high potential for abuse and that abuse of it may 

lead to severe psychological or physical dependence. Thus the dispute between 

the two sides in this proceeding is narrowed to whether or not marijuana has a 

currently accepted medical use in treatment in the United States, and whether or 

not there is a lack of accepted safety for use of marijuana under medi ca 1 super

vi s1 on. 

The issues as framed here contemplate marijuana's being placed only in 

- 8 -
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Schedule I or Schedule II. The criteria for placement in any of the other three 

schedules established by the Act are irrelevant to this proceeding, 

- 9 -
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v. 
ACCEPTED MEDICAL USE IN TREATMENT 

- CHEMOTHERAPY 

With respect to whether or not marijuana ~as a "currently accepted medical 

use in treatment in the United States• for chemotherapy patients, the record 

shows the following facts to be uncontroverted, 

Findings Of Fact 

1, One of the most serious problems experienced by cancer patients 

undergoing chemotherapy for their cancer is severe nausea and vomiting caused by 

their reaction to the toxic (poisonous) chemicals administered to them in the 

course of this treatment. This nausea and vomiting at -times becomes lire 

threatening. The therapy itself creates a tremendous strain on the body. Some 

patients cannot tolerate the severe nausea and vomiting and discontinue treat

ment, Beginning in the 1970's there was considerable doctor-to-doctor communi

cation in the United States concerning patients known by their doctors to be 

surreptitiously using marijuana with notable success to overcome or lessen their 

nausea and vomiting. 

2, Young patients generally achieve better control over nausea and 

vomiting from smoking marijuana than do older patients, particularly when the 

older patient has not been provided with detailed information on how to smoke 

marijuana, 

3. Marijuana cigarettes in many cases are superior to synthetic THC 

capsules in reducing chemotherapy-induced nausea and vomiting, Marijuana 

- 10 -
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cigarettes have an important, clear advantage over synthetic THC capsules in 

that the natural marijuana is inhaled and generally takes effect more quickly 

than the synthetic capsule which is ingested and must be processed through the 

digestive system before it takes effect. 

4. Attempting to orally administer the synthetic THC capsule -to a 

vomiting patient presents obvious problems - it is vomited right back up''before 

ft can have any effect. 

5. Many physicians, some engaged in medical practice and some teaching 

in medical schools, have accepted smoking marijuana as effective in controlling 

or reducing the severe nausea and vomiting (emesis) experienced by some cancer 

patients undergoing chemotherapy for cancer. 

6. Such physicians include board-certified internists, oncologists 

and psychiatrists. (Oncology is the treatment of cancer through the use of 

highly toxic chemicals, or chemotherapy,) 

7. Doctors who have come to accept the usefulness of marijuana in 

controlling or reducing emesis resulting from chemotherapy have done so as the 

result of reading reports of studies and anecdotal reports in their professional 

literature, and as the result of observing patients and listening to reports 

directly from patients. 

8. Some cancer patients who have acknowledged to doctors that they 

smoke marijuana for emesis control have indicated in their discussions that, 

although they may have first smoked marijuana recreationally, they accidentally 

found that doing so helped reduce the emesis resulting from their chemotherapy. 

They consistently indicated that they felt better and got symptomatic relief 

from the intense nausea and vomiting caused by the chemotherapy. These patients 

- 11 -
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were no longer simply getting high, but were engaged in medically treating their 

illness, albeit with an illegal substance. Other chemotherapy patients began 

smoking marijuana to control their emesis only after hearing reports that the 

practice had proven helpful to others, Such patients had not smoked marijuana 

recreationally. 

9, This successful use of marijuana has given many cancer chemotherapy 

patients a much more positive outlook on their overall treatment, once they were 

relieved of the debilitating, exhausting and extremely unpleasant nausea and 

vomiting previously resulting from their chemotherapy treatment. 

10. In about December 1977 the previously underground patient practice 

of using marijuana to control emesis burst into the public media in New Mexico 

when a young cancer patient, Lynn Pearson, began pub 1 i c ly to discuss his· use of 

marijuana, Mr, Pearson besought the New Mexico legislature to pass legfslation 

making marijuana available legally to seriously ill patients whom it might help, 

As a result, professionals in the public health sector in New Mexico more 

closely examined how marijuana might be made legally available to assist in 

meeting what now openly appeared to be a widely recognized patient need, 

11. In many cases doctors have found that, in addition to suppressing 

nausea and vomiting, smoking marijuana is a highly successful appetite stimulant. 

The importance of appetite stimulation in cancer therapy cannot be overstated, 

Patients receiving chemotherapy often lose tremendous amounts of weight, They 

end~nger their lives because they lose interest in food and in eating. The 

resuHing sharp reduction in weight may well affect their prognosis. Marijuana 

smoking induces some patients to eat. The benefits are obvious, doctors have . 

found, There is no significant loss of weight. Some patients will gain weight. 

- 12 -
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This allows them to retain strength and makes them better able to fight the 

cancer. Pyschologically, patients who can continue to eat even while receiving 

chemotherapy maintain a balanced outlook and are better able to cope with their 

disease and its treatment, doctors have found. 

12. Synthetic anti-emetic agents have been in existence and uti'lized 

for a number of years. Since about 1980 some new synthetic agents have ~een 

developed which appear to be more effective in controlling and reducing chemo

therapy-induced nausea and vomiting than were some of those available in the 

l970's. But marijuana still is found more eff.ec:tive for this purpose in some 

people than any of the synthetic agents, even the newer ones. 

13. By the late 1970's in the Washington, D.C. area there was a growing 

recognition among health care professionals and the public that marijuana had 

therapeutic value in reducing the adverse effects of some chemotherapy treatments. 

With this increasing public awareness came increasing pressure from patients on 

doctors for information about marijuana and its therapeutic uses. Many patients 

moved into forms of unsupervised self-treatment. While such self-treatment 

often proved very effective, it has certain hazards, ranging from arrest for 

purchase or use of an illegal drug to possibly serious medical complications 

from contaminated sources or adulterated materials. Vet, some patients are 

willing to run these risks to obtain relief from the debilitating nausea and 

vomiting caused by their chemotherapy treatments. 

14, Every oncologist known to one Washington, D,C. practicing inter

nist and board-certified oncologist has had patients who used marijuana with 

great success to prevent or diminish chemotherapy-induced nausea and vomiting. 

Chemotherapy patients reporting directly to that Washington doctor that they 
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have smoked marijuana medicinally vomit less and eat better than patients who do 

not smoke it. By gaining control over their severe nausea and vomiting these 

patients undergo a change of mood and have a better mental outlook than patients 

who, using the standard anti-emetic drugs, are unable to gain such control, 

15. The vomiting induced by chemotherapeutic drugs may. last up to four 

days following the chemotherapy treatment. The vomiting can be intense, pro

tracted and, in some instances, 1s unendurable, The nausea which follows such 

vomiting is also deep and prolonged. Nausea may prevent a patient from taking 

regular food or even much water for periods of weeks at a time. 

16. Nausea and vomiting of this severity degrades, the quality of life 

for these patients, weakening them physically, and destroying the will to fight 

the cancer, A desire to end the chemotherapy treatment in order to esc~pe the 

emesis can supersede the will to live. Thus the emesis, itself, can truly be 

considered a life-threatening consequence of many cancer treatments, Doctors 

have known such cases to occur. Doctors have known other cases where marijuana 

smoking has enabled the patient to endure, and thus continue, chemotherapy 

treatments with the result that the cancer has gone into remission and the 

patient has returned to a full, active satisfying life. 

17. In San Francisco chemotherapy patients were surreptitiously using 

marijuana to control emesis by the early l970's, By 1976 virtually every young 

cancer patient receiving chemotherapy at the University of California in San 

Francisco was using marijuana to control emesis with great success. The use of 

marijuana for this purpose had become generally accepted by the patients and 

increasingly by their physicians as a valid and effective form of treatment. 

This was particularly true for younger cancer patients, somewhat less common for 
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older ones. By 1979 about 25% to 30% of the patients seen by one San Francisco 

oncologist were using marijuana to control emesis, about 45 to 50 patients per 

year. Such percentages and numbers vary from city to city. A doctor in Kansas 

City who sees about 150 to 200 new cancer patients per year found that over the 

15 years 1972 to 1987 about 5% of the patients he saw, or a total of abou:!!: 75, 

used marijuana medicinally. 
·;!f 

18. By 1987 marijuana no longer generated the intense interest in the 

world of oncology that it had previously, but it remains a viable tool, commonly 

employed, in the medical treatment of chemotherapy patients. There has evolved 

an unwritten but accepted standard of treatment within the community of oncolo

gists in the San Francisco, California area which readily accepts the use of 

marijuana. 

19. As of the Spring of 1987 in the San Francisco area, patien'ts 

receiving chemotherapy conrnonly smoked marijuana in hospitals during their treat

ments. This in-hospital use, which takes place in rooms behind closed doors, 

does not bother staff, is expected by physicians and welcomed by nurses who, 

instead of having to run back and forth with containers of vomit, can treat 

patients whose emesis is better controlled than it would be without marijuana. 

Medical institutions in the Bay area where use of marijuana obtained on the 

streets is quite common, although discrete, include the University of California 

at San Francisco Hospital, the Mount Zion Hospital and the Franklin Hospital. In 

effect, marijuana is readily accepted throughout the oncologic community in the 

Bay area for its benefits in connection with chemotherapy, The same situation 

exists in other large metropolitan areas of the United States. 

20. About 50% of the patients seen by one San Francisco oncologist 
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during the year 1987 were smoking marijuana medicinally. This is about 90 to 95 

individuals. This number is higher than during the previous ten years due to 

the nature of this physician's practice which includes patients from the "tender

loin" area of San Francisco, many of whom are suffering from AIDS-related 

lymphosarcoma. These patients smoke marijuana to control their nausea and 

vomiting, not to "get high." They self-titrate, i,e., smoke the marijuana only 

as long as needed to overcome the nausea, to prevent vomiting. 

21. The State of New Mexico set up a program in 1978 to.make marijuana 

available to cancer patients pursuant to an act of the State legislature. The 

legislature had accepted marijuana as having medical use in treatment. It over

whelmingly passed this legislation so as to make marijuana available for use in 

therapy, not just for research. Marijuana and synthetic THC were given to 

patients, administered under medical supervision, to control or reduce emesis. 

The marijuana was in the form of cigarettes obtained from the Federal govern

ment. The program operated from 1979 until 1986, when funding for it was 

terminated by the State. During those seven years about 250 cancer patients in 

New Mexico received either marijuana cigarettes ·or THC. Twenty or 25 physicians 

in New Mexico sought and obtained marijuana cigarettes or THC for their cancer 

patients during that period. All of the oncologists in New Mexico accepted 

marijuana as effective for some of their patients. At least ten hospitals were 

involved in this program in New Mexico, in which cancer patients smoked their 

marijuana cigarettes. The hospitals accepted this medicinal marijuana smoking 

by patients. Voluminous reports filed by the participating physicians make it 

clear that marijuana is a highly effective anti-emetic substance. It was found 

in the New Mexico program to be far superior to the best available conventional 
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anti-emetic drug, Compazine, and clearly superior to synthetic THC pills. More 

than 90% of the patients who received marijuana within the New Mexico program 

reported significant or total relief from nausea and vomiting. Before the 

program began cancer patients were surreptitiously smoking marijuana in New 

Mexico to lessen or control their emesis resulting from chemotherapy tre&tments, 

They reported to physicians that it was successful for this purpose, Phy\;icians 

were aware that this was going on. 

22. In 1978 the Louisiana legislature became one of the first-State 

legislatures in the nation to recognize the efficacy of marijuana in controlling 

emesis by enacting legislation intended to make marijuana available by prescrip

tion for therapeutic use by chemotherapy patients. This enactment shows that 

there was widespread acceptance in Louisiana of the therapeutic value of mari

juana, After a State Marijuana Prescription Review Board was established·, 

pursuant to that legislation, it became apparent that, because of Federal restric

tions, marijuana could be obtained legally only for use In cumbersome, formal 

research programs, Eventually a research program was entered into by the State, 

utilizing synthetic THC, but without much enthusiasm, since most professionals 

who had wanted to use marijuana clinically, to treat patients, had neither the 

time, resources nor inclination to get involved in this limited, formal study. 

The original purpose of the Louisiana legislation was frustrated by the Federal 

authorities, Some patients, who had hoped to obtain marijuana for medical use 

legally after enactment of the State legislation, went outside the law and 

obtained it Illicitly, Some physicians in Loui,iana accept marijuana as having 

a distinct medical value in the treatment of the nausea and vomiting associated 

with certain types of chemotherapy treatments. 
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23. In 1980 the State of Georgia enacted legislation authorizing a 

therapeutic research program for the evaluation of marijuana as a medically 

recognized therapeutic substance. Its enactment was supported by letters from a 

number of Georgia oncologists and other Georgia physicians, including the Chief 

of Oncology at Grady Hospital and staff oncologists at Emory University Medlcal 

Clinic. Sponsors of the legislation orginally intended the enactment of a law 

making marijuana available for clinical. therapeutic use by patients, The bill 

was referred to as the "Marijuana-as-Medicine" bill. The final legislation 

was crafted, however, of necessity, merely to set up a research program in order 

to obtain marijuana from the one legitimate source available - the Federal Govern

ment, which would not make the substance available for any purpose other than 

conducting a research program. The act was passed by an overwhelming majority in 

the lower house of the legislature and unanimously in the Senate. In J~nuary 

1983 an evaluation of the program, which by then had had 44 evaluable marijuana 

smoking patient-participants, accepted marijuana smoking as being an effective 

anti-emetic agent. 

24. In Boston, Massachusetts In 1977 a nurse in a hospital suggested 

to a chemotherapy patient, suffering greatly from the therapy and at the point 

of refusing further treatment, that smoking marijuana might help relieve his 

nausea and vomiting. The patient's doctor, when asked about it later, stated 

that many of his younger patients were smoking marijuana. Those who did so 

seemed to have less trouble with nausea and vomiting. The patient in question 

obtained some marijuana and smoked it, in the hospital, immediately before his 

next chemotherapy treatment. Doctors, nurses and orderlies coming into the room 

as he finished smoking realized what the patient had been doing, None of them 
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made any comment. The marijuana was completely successful with this patient, 

who accepted it as effective in controlling his nausea and vomiting; Instead of 

being sick for weeks following chemotherapy, and having trouble going to work, 

as had been the case, the patient was ready to return to work 48 hours after 
" ~ 

that chemotherapy treatment. The patient thereafter al ways smoked ma,ri J4,ana, 

in the hospital, before chemotherapy. The doctors were aware of it, openly 

approved of it and encouraged him to continue. The patient resumed eating 

regular meals and regained lost weight, his mood improved markedly, he became 

more active and outgoing and began doing things together with his wife that he 

had not done since beginn\ng chemotherapy. 

25. During the remaining two years of this patient's life, before his 

cancer ended it, he came to know other cancer patients who were smoking, 

marijuana to relieve the adverse effects of their chemotherapy, Most of these 

patients had learned about using marijuana medically from their doctors who, 

having accepted its effectiveness, subtly encouraged them to use it. 

26. A Boston psych! at ri st and professor, who travels about the country, 

has found a minor conspiracy to break the law among oncologists and nurses in 

every oncology center he has visited to let patients smoke marijuana before and 

during cancer chemotherapy. He has talked with dozens of these health care 

oncologists who encourage their patients to do this and who regard this as an 

accepted medical usage of marijuana, He has known nurses who have obtai-ned 

marijuana for patients unable to obtain it for themselves, 

27. A cancer patient residing in Beaverton, Michigan smoked marijuana 

medicinally in the nearby hospital where he was undergoing chemotherapy from 

early 1979 until he died of his cancer in October of that year. He smoked it in 
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his hospital room after his parents made arrangements with the hospital for him 

to do so, Smoking marijuana controlled his post-chemotherapy nausea and vomiting, 

enabled him to eat regular meals again with his family, and he became outgoing 

and talkative. His parents accepted his marijuana smoking as effective and 

helpful, Two clergymen, among others, brought marijuana to this patient's home, 

Many people at the hospital supported the patient's marijuana therapy, none 

doubted its helpfulness or discouraged it, This patient was asked for help by 

other patients. He taught some who lived nearby how to form the marijuana 

cigarettes and properly inhale the smoke to obtain relief from nausea and 

vomiting. When an article about this patient's smoking marijuana appeared in a 

local newspaper, he and his family heard from many other cancer patients who 

were doing the same. Most of them made an effort to inform their doctors. Most 

physicians who knew their patients smoked marijuana medicinally approved, 

accepting marijuana's therapeutic helpfulness in reducing nausea and vomiting, 

28. In October 1979 the Michigan legislature enacted legislation whose 

underlying purpose was to make marijuana available therapeutically for cancer 

patients and others. The State Senate passed the bill 29-5, the House of 

Representatives 100-0. In March 1982 the Michigan legislature passed a 

resolution asking the Federal Congress to try to alter Federal policies which 

prevent physicians from prescribing marijuana for legitimate medical 

applications and prohibit its use in medical treatments, 

29. In Denver, Colorado a teenage cancer patient has been smoking 

marijuana to control nausea and vomiting since 1986, He has done this in his 

hospital roam both before and after chemotherapy. His doctor and hospital staff 

know he does this. The doctor has stated that he would prescribe marijuana for 
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this patient if it were legal to do so. Other patients in the Denver area smoke 

marijuana for the same purpose. This patient's doctor, and nurses with whom he 

comes in contact, understand that cancer patients smoke marijuana to reduce or 

control emesis. They accept it. 

30. In late 1980 a three year old boy was brought by his paren\5 to a 

hospital in Spokane, Washington. The child was diagnosed as having cancep. 

Surgery was performed. Chemotherapy was begun. The child became extremely 

nauseated and vomited for days after each chemotherapy treatment. He could not 

eat regularly. He lost strength. He lost weight. His body's ability to ward 

off common infections, other life-threatening infections, significantly decreased. 

Chemotherapy's after-effects caused the child great suffering. They caused his 

watching parents great suffering. Several standard, available anti-emetic agents 

were tried by the child's doctors. None of them succeeded in controlling his 

nausea or vomiting. Learning of the existence of research studies with THC or 

marijuana the parents aske.d the chi 1 d's doctor to arrange for their son to be 

the subject of such a study so tnat he might have access to marijuana. The doctor 

refused, citing the volume of paperwork and record-keeping detail required in 

such programs and his lack of administrative personnel to handle it, 

31. The child's mother read an article about marijuana smoking helping 

chemotherapy patients. She obtained some marijuana from friends. She baked 

cookies for her child with marijuana in them. She made tea for him with 

marijuana in it. When the child ate these cookies or drank this tea in 

connection with his chemotherapy, he did not vomit. His strength returned, He 

regained lost weight, His spirits revived. The parents told the doctors and · 

nurses at the hospital of their giving marijuana to their child. None objected. 

- 21 • 

A-178 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page180 of 261



Case 1:17-cv-05625-AKH Document 23-5 Filed 09/06/17 Page 25 of 72 

They all accepted smoking marijuana as effective in controlling chemotherapy

induced nausea and vomiting, They were interested to see the results of the 

cookies. 

32. Soon this child was riding a tricycle in the hallways of the 

Spokane hospital shortly after his chemotherapy treatments while other children 

there were still vomiting into pans, tied to intervenous bottles in an attempt 

to re-hydrate them, to replace the liquids they were vomiting up. Parents of 

some of the other patients asked the parents of this "lively" chi.ld how he seemed 

to tolerate his chemotherapy so well. They told of the marijuana use. Of those 

parents who began giving marijuana to their children, none ever reported back 

encountering any adverse side effects. In the vast majority of these. cases, the 

other parents reported significant reduction in their children's vomiting and 

appetite stimulation as the result of marijuana. The staff, doctors and nurses 

at the hospital knew of this passing on of information about marijuana to other 

parents. They approved. They never told the first parents to hide their son's 

medicinal use of marijuana. They accepted the effectiveness of the cookies and 

the tea containing marijuana. 

33, The first child's cancer went into remission. Then it returned 

and spread. Emotionally drained, the parents moved the family back to San 

Diego, California to be nea, their own parents, Their son was admitted to a 

hospital in San Diego, The pa,ents informed the doctors, nurses and social 

work•ers there of their son's therapeutic use of marijuana. No one objected. 

The child's doctor in San Diego strongly supported the parent's giving marijuana 

to him, Here 1n California, as in Spokane, other parents noticed the striking' 

difference between their children after chemotherarpy and the first child, 
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Other parents asked the parents of the first child about it, were told of the 

use of marijuana, tried it with their children, and saw dramatic improvement. 

They accepted its effectiveness. In the words of the mother of the first child: 

"• •• When your kid is riding a tricycle while his other hospital buddies are 

hooked up to IV needles, their heads hung over vomiting buckets, you dcin11 t need 

a federal agency to tell you marijuana is effective. The evidence is in···front 

of you, so stark it cannot be ignored.•6 

34. There is at least one hospital in Tucson, Arizona where medicinal 

use of marijuana by chemotherapy patients is encouraged by the nursing staff and 

some physicians. 

35, In addition to the physicians mentioned in the Findings above, 

mostly oncologists and other practicioners, the following doctors and health 

care professionals, representing several different areas of expertise, accept 

marijuana as medically useful in controlling or reducing emesis and testified to 

that effect in these proceedings: 

a. George Goldstein, Ph.D., psychologist, Secretary of Health for 

the State of New Mexico from 1978 to 1983 and chief administrator in the imple

mentation of the New Mexico program utilizing marijuana; 

b Dr. Daniel Danzak, psychiatrist and former head of the New 

Mexico program utilizing marijuana; 

c. Or. Tod Mikuriya, psychiatrist and editor of Mari.iuana: 

Medical Papers, a book presenting an historical perspective of marijuana's 

medical use; 

d. Dr. Norman Zinberg, general psychiatrist and Professor of 

Psychiatry at Harvard Medical School since 1951; 

6 Affidavit of Janet Andrews, ACT rebuttal witness, par. 98. 
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e. Dr. John Morgan, psychophannacologist, Board-certified in 

Internal Medicine, full Professor and Director of Pharmacology at the City 

University of New York; 

f. Dr. Phillip Jobe, neuropsychophannacologist with a practice in 

Illinois and former Professor of Pharmacology and Psychiatry at the Louisiana 

State University School of Medicine in Shreveport, Louisiana, from 1974 to 1984; 

g. Dr. Arthur Kaufman, formerly a general practitioner In Maryland, 

currently Vice-President of a private medical consulting group involved in the 

evaluation of the quality of care of all the O.s. military hospitals throughout 

the world, who has had extensive experience in drug abuse treatment and rehabili

tation programs; 

h. Dr. J. Thomas Ungerleider, a full Professor of Psychiatry at 

the University of California in Los Angeles.with extensive experience in research 

on the medical use of drugs; 

i. Dr. Andrew Weil, ethnophannacologist, Associate Director,of 

Social Perspectives in Medicine at the College of Medicine at the University of 

Arizona, with extensive research on medicinal plants; and 

j, Dr. Lester Grinspoon, a practicing psychiatrist and Associate 

Professor at Harvard Medical School. 

36. Certain law enforcement authorities have been outspoken in their 

acceptance of marijuana as an antiemetic agent, Robert T. Stephan, Attorney 

General of the State of Kansas, and himself a former cancer patient, said of 

chemotherapy in his affidavit in this record: "The treatment becomes a terror." 

His cancer is now in remission. He came to know a number of health care 

professionals whose medical judgment he respected. They had accepted marijuana 
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as having medical use in treatment. He was elected Vice President of the 

National Association of Attorneys General (NAAG) in 1983. He was instrumental 

in the adoption by that body in June 1983 of a resolution acknowledging the 

efficacy of marijuana for cancer and glaucoma patients. The resolution expressed 

the support of NAAG for legislation then pending in the Congress 

Juana available on prescription to cancer and glaucoma patients. 

to make mari
·t~ 

The _re}o 1 ut ion 

was adopted by an overwhelming margin. NAAG's President, the Attorney General 

of Montana, issued a statement that marijuana does have accepted medical uses 

and is improperly classified at present. The Chairman of NAAG's Criminal Law 

and Law Enforcement Committee, the Attorney General of Pennsylvania, issued a 

statement emphasizing that the proposed rescheduling of marijuana would in no 

way affect or impede existing efforts by law enforcement authorities to crack 

down on illegal drug trafficking, 

37. At least one court has accepted marijuana as having medi'cal use in 

treatment for chemotherapy patients. On January 23, 1978 the Superior Court of 

Imperial County, California issued orders authorizing a cancer patient to possess 

and use marijuana for therapeutic purposes under the direction of a physician. 

Another order authorized and directed the Sheriff of the county to release mari

juana from supplies on hand and deliver it to that patient in such form as to be 

usable in the form of cigarettes. 

38. During the period 1978-1980 polls were taken to ascertain the 

degree of public acceptance of marijuana as effective in treating cancer and 

glaucoma patients. A poll in Nebraska brought slightly over 1,000 responses -

83% favored making marijuana available by prescription, 12% were opposed, 5% 

were undecided. A poll in Pennsylvania elicited 1,008 responses - 83.1% favored 

availability by prescription, 12.2% were opposed, 4.7% were undecided. These 
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two surveys were conducted by professional polling companies, The Detroit Free 

Press conducted a telephone poll in which 85.4% of those responding favored 

access to marijuana by prescription, In the State of Washington the State 

Medical Association conducted a poll in which 80% of the doctors belonging to 

the Association favored controlled availability of marijuana for medical 

purposes. 

Discussion 

From the foregoing uncontroverted facts it is clear beyond any question 

that many people find marijuana to have, in the words of the Act, an "accepted 

medical use in treatment in the United States" in effecting relief for cancer 

patients. Oncologists, physicians treating cancer patients, accept this, Other 

medical practitioners and researchers accept this, Medical faculty professors 

accept it. Nurses performing hands-on patient care accept it. 

Patients accept it. As counsel for CCA perceptively pointed out at oral 

argument, acceptance by the patient is of vital importance, Doctors accept a 

therapeutic agent or process only if It "works" for the patient. If the patient 

does not accept, the doctor cannot administer the treatment. The patient's 

informed consent is vital. The doctor ascertains the patient's acceptance by 

observing and listening ta the patient. Acceptance by the doctor depends on 

what he sees in the patient and hears from the patient, Unquestionably, 

paHents in large numbers have accepted marijuana as useful in treating their 

emesJs. The have found that it "works". Doctors, evaluating their patients, 

can have no basis more sound than that for their own acceptance, 

Of relevance, also, is the acceptance of marijuana by state attorneys-
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general, officials whose primary concern is law enforcement. A large number of 

them have no fear that placing marijuana in Schedule tl, thus making it 

available for legitimate therapy, will in any way impede e~1sting efforts of law 

enforcement authorities to crack down on illegal drug trafficking, 

The Act does not specify by whom a drug or substance must be 'accepted 

[for] medical use in treatment• in order to meet the Act's •accepted" require• 

ment for placement in Schedule II, Department of Justice witnesses told the 

Congress during hearings in 1970 preceeding passage of the Act that "the medical 

profession" would make this determination, that the matter would be "determined 

by the medical community," The Deputy Chief Counsel of BNDD, whose office had 

written the bill with this language in it, told the House subcommittee that 

"this basic determination • , is not made by any part of the federal govern-

ment, It is made by the medical community as to whether or not the drug has 

medical use or: doesn't" .7 

No one would seriously contend that these Justice Department witnesses 

meant that the entire medical community would have to be in agreement on the 

usefulness of a drug or substance, Seldom, if ever, do all lawyers agree on a 

point of law, Seldom, if ever, do all doctors agree on a medical question. 

How many are required here? A majority of 51%? It would be unrealistic to 

attempt a plebescite of all doctors in the country on such a question every time 

it arises, to obtain a majority vote, 

In determining whether a medical procedure utilized by a doctor is 

actionable as malpractice the courts have adopted the rule that it is acceptable 

7 Drug Abuse Control Amendments• 1970: Hearings on H,R. 11701 and H,R, 13743 
Before the Subcommittee on Public Health and Welfare of the House Committee 
on Interstate and Foreign Corrmerce, 91st Congress, 2d Sess. 678, 696, 718 
(1970) (Statement of John E. Ingersoll, Director, BNDD). 

• 27 -

A-184 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page186 of 261



Case 1:17-cv-05625-AKH Document 23-5 Filed 09/06/17 Page 31 of 72 

for a doctor to employ a method of treatment supported by a respectable minority 

of physicians. 

In Hood v. Phillips, 537 s.w. 2d 291 (1976) the Texas Court of Civil 

Appeals was dealing with a claim of medical malpractice resulting from a 

surgical procedure claimed to have been unnecessary. The court quoted from an 

Arizona court decision holding that 

a method of treatment, as espoused and used by ••• a 
respectable minority of physicians in the United States, 
cannot be said to be an inappropriate method of treat
ment or to be malpractice as a matter of law even though 
it has not been accepted as a proper method of treatment 
by the medical profession generally. 

Ibid. at 294, Noting that the Federal District court in the Arizona case found 

a "respectable minority" composed of .sixty-five physicians throughout the United 

States, the Texas court adopted as "the better rule" to apply in its case, that 

Ibid, 

a physician is not guilty of malpractice where the 
method of treatment used is supported by a respect-
able minority of physicians. · 

In Chumbler v. McClure, 505 F,2d 489 (6th Cir. 1974) the Federal courts 

were dealing with a medical malpractice case under their diversity jurisdiction, 

applying Tennessee law. The Court of Appeals said: 

••• The most favorable interpretation that may be 
placed on the testimony adduced at trial below is 
that there Is a division of opinion in the medical 
profession regarding the use of Premarin in the Treat
ment of cerebral vascular insufficiency, and that Dr. 
McClure was alone among neurosurgeons in Nashville in 
using such therapy. The test for malpractice and for 
community standards is not to be determined solely by 
a plebiscite. Where two or more schools of thought 
exist among competent members of the medical profes
sion concerning proper medical treatment for a given 
ailment, each of which ls sueported by responsible 
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med1cal authority, it is not malpractice to be among 
the minority in a given city who follow one of the 
accepted schools. 

505 F.2d at 492 (Emphasis added), See, also, Leech v. Sralliar, 275 F.Supp, 

897 (D.Ariz., 1967). 

How do we ascertain whether there exists a school of thought suppo~,ed by 

responsible medical authority, and thus "accepted"? We listen to the 

physicians. 

The court and jury must have a standard measure 
which they are to use in measuring the acts of a 
doctor to detennine whether he exercised a reasonable 
degree of care and skill; they are not permitted to 
set up and use any arbitrary or artificial standard 
of measurement that the jury may wish to apply. The 
proper standard of measurement is to be established 
by testimony of physicians, for it is a medical 
question. 

Hayes v. Brown, 133 S.E. 2d, 1O2(Ga,, 1963) at 105, 

As noted above, there is no question but that this record shows a great 

many physicians, and others, to have "accepted" marijuana as having a medical 

use in the treatment of cancer patients' emesis, True, all physicians have not 

"accepted" it. But to require universal, 100% acceptance would be unreasonable. 

Acceptance by "a respectable minority" of physicians is all that can reasonably 

be required. The record here establishes conclusively that at least •a respec

table minority• of physicians has "accepted" marijuana as having a "medical use 

1 n treatment in the United States." That others may not makes no difference. 

The administrative law judge recommended this same approach for determining 

whether a drug has an "accepted medi ca 1 use in treatment• in The Matter Of MOMA 

Scheduling, Docket No, 84-48. The Adminstrator, in his first final rule in that 

proceeding, issued on October 8, 19868, declined to adopt this approach. He 

8 51 Fed, Reg. 36552 ( 1986). 
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ruled, instead, that DEA's decision on whether or not a drug or other substance 

had an accepted medical use in treatment in the United States would be deter

mined simply by ascertaining whether or not "the drug or other substance is 

lawfully marketed in the United States pursuant to the Federal Food, Drug and 

Cosmetic Act of 1938 •••• •9 

The United States Court of Appeals for the First Circuit held that the 

Administrator erred in so ruling.lo That court vacated the final order of 

October 8, 1986 and remanded the matter of MDMA's scheduling for further con

sideration. The court directed that, on remand, the Administrator would not be 

permitted to treat the absence of interstate marketing approval by FDA as con

clusive evidence on the question of accepted medical use under the Act. 

In his third final rulell on the matter of the scheduling of MDMA the 

Administrator made a series of findings of fact as to MDMA, the drug there under 

consideration, with respect to the evidence in that record. Dn those findings 

he based his last final rule in the case.12 

9 !bid., at 36558. 

10 Grinspoon v. Drug Enforcement Administration, 828 F.2d 881 (1st. Cir., 
1987). 

11 53 Fed. Reg. 5156 (1988). A second final rule had been issued on January 
20, 1988. It merely removed MOMA from Schedule I pursuant to the mandate of 
the Court of Appeals which had voided the first final rule placing it there. 
Subsequently the third final rule was issued, without any further hearings, 
again placing MOMA in Schedule I. There was no further appeal. 

12 In neither the first nor the third final rule in the MOMA case does the 
Admi ni st rat or take any cognizance of the statements to the Congressiona 1 
con111ittee by predecessor Agency officials that the determination as to 
"accepted medical use in treatment" is to be made by the medical community 
and not by aoy part of the federal government. See page 27, above. It is 
curious that the Administrator makes no effort whatever to show how the BNOD 
representatives were mistaken or to exp l a·i n why he now has abandoned their 
interpretation. They wrote that language into the original bill. 
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That third final rule dealing with MOMA is dealing with a synthetic, "sim

ple", "single-action" drug. What might be appropriate criteria for a "simple" 

drug like MOMA may not be appropriate for a "complex" substance with a number 

of active components. The criteria applied to MOMA, a synthetic drug, are not 

appropriate for application to marijuana, which is a natural plant substance. 

The First Circuit Court of Appeals in the MDMA case told the Administrator 

that he should not treat the absence of FDA interstate marketing approval as 

conclusive evidence of lack of currently accepted medical use. The court did 

not forbid the Administrator from considering the absence of FDA approval as! 

factor when determining the existence of accepted medical use, Yet on remand, 

in his third final order, the Administrator adopted by reference 18 of the num

bered findings he had made in the first final order. Each of these findings had 

to do with requirements imposed by FDA for approval of a new drug applic'ation 

(NOA) or of an investigational new drug exemption (IND). These requirements 

deal with data resulting from controlled studies and scientifically conducted 

investigations and tests, 

Among those findings incorporated into the third final MOMA order from the 

first, and relied on by the Administrator, was the determination and recommenda

tion of the FDA that the drug there in question was not "accepted". ln relying 

on the FOA's action the Administrator apparently overlooked the fact that the 

FDA clearly stated that it was interpreting "accepted medical use" in the Act as 

being equivalent to receiving FDA approval for lawful marketing under the FOCA. 

Thus the Administrator accepted as a basis for his MOMA third final rule the FDA 

recommendation which was based upon a statutory interpretation which the Court. 
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of Appeals had condemned, 

The Administrator in that third final rule made a series of further findings, 

Again, the central concern in these findings was the content of test results and 

the sufficiency or adequacy of studies and scientific reports, A careful reading 

of the criteria considered in the MOMA third final order reveals that the 

Administrator was really considering the question: Should the drug be accepted 

for medical use?; rather than the question: Has the drug been accepted for 

medical use? By considering little else but scientific test results and reports 

the Administrator was making a determination as to whether or not, in his opinion, 

MOMA ought to be accepted for medical use in treatment. 

The Agency's arguments in the present case are to the same effect, In a 

word, they address the wrong question, It is not for this Agency to tell 
' 

doctors whether they should or should not accept a drug or substance for medical 

use, The statute directs the Administrator merely to ascertain whether, in 

fact, doctors have done so. 

The MDMA third final order mistakenly looks to FDA criteria for guidance in 

choosing criteria for DEA to apply, Under the Food, Drug and Cosmetic Act the 

FDA is deciding - properly, under that statute - whether a new drug should be 

introduced into interstate conmerce. Thus it is appropriate for the FDA to rely 

heavily on test results and scientific inquiry to ascertain whether a drug is 

effective and whether it is safe. The FDA must look at a drug and pass judge

ment on its intrinsic qualities. The DEA, on the other hand, is charged by 21 

u.s.c. § 812(b)(l)(B) and (2)(B) with ascertaining what it is that other people 

have done with respect to a drug or substance: "Have they accepted it?;" not 

"Should they accept it?" 
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In the MOMA third final order DEA is actually making the decision that 

doctors have to make, rather than trying to ascertain the decision which doctors 

have made. Consciously or not, the Agency is undertaking to tell doctors what 

they should or should not accept. In so doing the Agency is acting beyond the 

authority granted 1n the Act. "t 

It is entirely proper for the Admi n1 st rat or to consider the pharmaco"I ogy of 

a drug and scientific test results in connection with determining abuse potential, 

But abuse potential is not in issue in this marijuana proceeding. 

There is another reason why DEA should not be guided by FDA criteria in 

ascertaining whether or not marijuana has an accepted medical use in treatment. 

These criteria are applied by FDA pursuant to Section 505 of the Federal Food, 

Drug and Cosmetic Act (FDCA), as amendect,13 When the FDA is making an inquiry 

pursuant to that legislation it is looking at a synthetically formed~ drug, 

The marijuana plant is anything but a new drug, Uncontroverted evidence in this 

record indicates that marijuana was being used therapeutically by mankind 2000 

years before the Birth of Christ,14 

Uncontroverted evidence further establishes that in this country today "new 

drugs" are developed by pharmaceutical companies possessing resources sufficient 

to bear the enormous expense of testing a new drug, obtaining FDA approval of 

its efficacy and safety, and marketing it successfully, No company undertakes 

the investment required unless it has a patent on the drug, so it can recoup its 

development costs and make a profit, At oral argument Government counsel con

ceded that "the FDA system is constructed for pharmaceutkal companies. l won't 

13 21 u.s.c. § 355, 

14 Alice M. O'Leary, direct, par, 9. 
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deny that.• 15 

Since the substance being considered in this case is a natural plant rather 

than a synthetic new drug, it is unreasonable to make FDA-type criteria deter

minative of the issue in this case, particularly so when such criteria are irrele

vant to the question posed by the Act: Does the substance have an accepted 

medical use in treatment? 

Finally, the Agency in this proceeding relies in part on the FDA's 

recommendation that the Administrator retain marijuana in Schedule I, But, as 

in the MOMA case, that recoJ1V110ndation is based upon FDA's equating "accepted 

medical use• under the Act with being approved for marketing by FDA under the 

Food, Drug and Cosmetic Act, the interpretation condemned by the First Circuit 

in the MOMA case. See Attachment A, p.24, to exhibit G-1 and exhibit G-2, 

The overwhelming preponderance of the evidence in this record establishes 

that marijuana has a currently accepted medical use in treatment in the United 

States for nausea and vomiting resulting from chemotheraphy treatments in some 

cancer patients. To conclude otherwise, on this record, would be unreasonable, 

arbitrary and capricious. 

15 Tr. XV-37. 
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Findings of Fact 

vr. 
ACCEPTED MEDICAL USE IN TREATMENT 

- GLAUCOMA 

The preponderance of the evidence establishes the following facts with 

respect to the accepted medical use of marijuana in the treatment of glaucoma. 

1. Glaucoma is a· disease of the eye characterized by the e~cessive 

accumulation of fluid causing increased intraocular pressure, distorted vision 

and, ultimately, blindness. In its early stages this pressure can sometimes be 

relieved by the administration of drugs. When such medical treatment fails 

adequately to reduce the i ntraocul ar pressure (!OP), surgery is generally resorted 

to. Although useful in many cases, there is a high incidence of failure with 

some types of surgery. Further, serious complications can occur as a result of 

invasive surgery. Newer, non-invasive procedures such as laser trabeculoplasty 

are thought by some to offer much greater efficacy with fewer complications, 

Unless the !OP is relieved and brought to a satisfactory level by one means or 

another, the patient will go blind, 

2. Two highly qualified and experienced ophthalmologists in the United 

States have accepted marijuana as having a medical use in treatment for 

glaucoma, They are John c. Merritt, M.D, and Richard D. North, M.D. Each of 

them is both a clinician, treating patients, and a researcher. Dr. Merritt is 

also a professor of ophthalmology. Dr. North has served as a medical officer in 

ophthalmology for the Department of Health, Education and Welfare and has worked 

with the Public Health Service and FDA. 
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3. Dr. Merritt's experience with glaucoma patients using marijuana 

medicinally includes one Robert Randall and, insofar as the evidence here 

establishes per petitioners' briefs, an unspecified number of other patients, 

something in excess of 40. 

4. Dr. North has treated only one glaucoma patient using marijuana 

medicinally - the same Robert Randall mentioned immediately above. Dr. North 

had monitored Mr. Randall's medicinal use of marijuana for nine years as of May 

1987. 

5. Dr. Merritt has accepted marijuana as having an important place in 

the treatment of "End Stage" glaucoma. "End Stage" glaucoma, essentially, 

defines a patient who has already lost substantial amounts of vision; available 

glaucoma control drugs are no longer able adequately to reduce the intraocular 

pressure ( IOP) to prevent further, progressive sight loss; the patient, lacking 

additional !OP reductions, will go blind. 

6, Robert S. Hepler, M.D., is a highly qualified and experienced 

ophthalmologist, He has done research with respect to the effect of smoking 

marijuana on glaucoma. In December 1975 he prescribed marijuana for the same 

Robert Randall mentioned above as a research subject. Dr. Hepler found that 

large dosages of smoked marijuana effectively reduced Robert Randall's !OP into 

the safe range over an entire test day. He concluded that the only known 

alternative to preserve Randall's sight which would avoid the significant risks 

of surgery is to include marijuana as part of Randall's prescribed medical 

regimen. He further concluded in 1977 that, if marijuana could have been 

legally prescribed, he would have prescribed it for Randall as part of Randall's 

regular glaucoma maintenance program had he been Randall's personal physician. 
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Nonetheless, in 1987 Dr. Hepler was of the opinion that marijuana did not have a 

currently accepted medical use in the United States for the treatment of 

glaucoma. 

7. Four glaucoma patients testified in these proceedings. 

found marijuana to be of help in controlling !OP. 

Each has 
¢,i, 

8. In 1984 the treatment of glaucoma with Cannabis was the sub.feet of 

an Ophthalmology Grand Rounds at the University of California, San Francisco. A 

questionnaire was distributed which queried the ophthalmologists on cannabis 

therapy for glaucoma patients refractory to standard treatment. Many of them 

have glaucoma patients who have asked about marijuana. Most of the responding 

ophthalmologists believed that THC capsules or smoked marijuana need to be avail

able for patients who have not benefitted significantly from standard treatment. 

9. In about 1978 an unspecified number of persons in the public health 

service sector in New Mexico, including some physicians, accepted marijuana as 

having medical use in treating glaucoma. 

10. A majority of an unspecified number of ophthalmologists known to 

Arthur Kaufman, M.D., who was formerly in general practice but now is employed 

as a medical program administrator, accept marijuana as having medical use in 

treatment of glaucoma. 

11. In addition to the physicians identified and referred to in the 

findings above, the testimony of patients in this record establishes that no 

more than three or four other physicians consider marijuana to be medically 

useful in the treatment of glaucoma in the United States. One of those 

physicians actually wrote a prescription for marijuana for a patient, which, of 

course, she was unable to have filled. 
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12. There are test results showing that smoking marijuana has reduced 

the IOP in some glaucoma patients. There is continuing research underway in the 

United States as to the therapeutic effect of marijuana on glaucoma. 

Discussion 

Petitioners' briefs fail to show that the preponderance of the evidence in 

the r-ecord with respect to marijuana and glaucoma establishes that a respectable 

minority of physicians accepts marijuana as being useful in the treatment of 

glaucoma in the United States. 

This conclusion is not to be taken in any way as criticism of the opinions 

of the ophthalmologists who testified that they accept marijuana for this pur

pose. The failure lies with petitioners. In their briefs they do not point out 

hard, specific evidence in this record sufficient to establish that a respectable 

minority of physicians has accepted their position, 

There is a great volume of evidence here, and much discussion in the briefs, 

about the protracted case of Robert Randall. But when all is said and done, his 

experience presents but one case. The record contains sworn testimony of three 

ophthalmologists who have treated Mr. Randall. One of them tells us of a 

relatively small number of other glaucoma patients whom he has treated with 

marijuana and whom he knows to have responded favorably. Another of these three 

doctors has successfully treated only Randall with marijuana. The third testi

fies, despite his successful experience in treating Randall, that marijuana 

does not have an accepted use in such treatment. 

In addition to Robert Randall, Petitioners point to the testimony of three 

other glaucoma patients, Their case histories are impressive, but they contribute 
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little to the carrying of Petitioner's burden of showing that marijuana is accepted 

for medical treatment of glaucoma by a respectable minority of physicians. See 

pages 26-29, above. 

Petitioners have placed in evidence copies of a number of newspaper clippings 

reporting statements by persons claiming that marijuana has helped their glaucoma, 

The administrative law judge is unable to give significant weight to this evidence, 

Had these persons tesified so as to have been subject to cross-examination, a 

different situation would be presented. But these newspaper reports of 

extra-judi c1al statements, neither tested by informed inquiry nor supported by a 

doctor's opinion, are not entitled to much weight. They are of little, if any, 

materiality. 

Beyond the evidence referred to above there is little other "hard" , 

evidence, pointed out by petitioners, of physicans accepting marijuana for treat

ment of glaucoma. Such evidence as that concerning a survey of a group of San 

Francisco ophthalmologists is ambiguous, at best. The relevant document establishes 

merely that most of the doctors on the grand rounds, who responded to an inquiry, 

believed that the I!!£, capsules or marijuana ought to be available. 

In sum, the evidence here tending to show that marijuana is accepted for 

treatment of glaucoma falls far, far short of the quantum of evidence tending to 

show that marijuana is accepted for treatment of emesis ln cancer patients. The 

preponderance of the evidence here, identified by petitioners in their briefs, 

does n'ot establish that a respectable minority of physicians has accepted 

marijuana for glaucoma treatment. 
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Findings Of Fact 

VI I. 

ACCEPTED MEDICAL USE IN TREATMENT 

- MULTIPLE SCLEROSIS, SPASTJCITY 

AND HYPERPARATHYROIDISM 

The preponderance of the evidence clearly establishes the following facts 

with respect to marijuana's use in connection with multiple sclerosis, 

spasticity and hyperparathyroidism. 

1. Multiple sclerosis is the major cause of neurological disability 

among young and middle-aged adults in the United States today. It is a life-long 

disease. It can be extremely debilitating to some of it.s victims but it does 

not shorten the life span of most of them. Its cause is yet to be determined. 

It attacks the mYelin sheath, the coating or insulation surrounding the 

message-carrying nerve fibers in the brain and spinal cord. Once the mYelin 

sheath is destroyed, ft is replaced by plaques of hardened tissue known as 

sclerosis. During the initial stages of the disease nerve impulses are trans

mitted with only minor interruptions, As the disease progresses, the plaques 

may completely obstruct the impulses along certain nerve systems. These obstruc• 

tions produce malfunctions. The effects are sporadic in most individuals and 

the effects often occur episodically, triggered either by malfunction of the 

nerve impulses or by external factors. 

2, Over time many patients develop spasticity, the involuntary and 

abnormal contraction of muscle or muscle fibers. (Spasticity can also result 

from serious injuries to the spinal cord, not related to multiple sclerosis.) 

3, The symptoms of multiple sclerosis vary according to the area of 
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the nervous system which is affected and according to the severity of the disease, 

The symptoms can include one or more of the following: weakness, tingling, 

numbness, impaired sensation, lack of coordination, disturbances in equilibrium, 

double vision, loss of vision, involuntary rapid movement of the eyes (nystagmus), 

slurred speech, tremors, stiffness, spasticity, weakness of limbs, sexual dysfunc

tion, paralysis, and impaired bladder and bowel functions. 

4. Each person afflicted by ,rultiple sclerosis is affected differently, 

In some persons, the symptoms of the disease are barely detectable, even over 

long periods of time, In these cases, the persons can live their lives as if 

they did not suffer from the disease. In others, more of the symptoms are present 

and acute, thereby limiting their physical capabilities. Moreover, others may 

experience sporadic, but acute, symptoms. 

5, At this time, there is no known prevention or cure for multiple 

sclerosis, Instead, there are only treatments for the symptoms of the disease. 

There are very few drugs specifically designed to treat spasticity, These drugs 

often cause very serious side effects, At the present time two drugs are 

approved by FDA as "safe" and "effective" for the specific indication of 

spasticity. These drugs are Dantrium and Lioresal baclofen. 

6, Unfortunately, neither Dantrium nor Lioresal is a very effective 

spasm control drug, Their marginal medical utility, high toxicity and potential 

for serious adverse effects make these drugs difficult to use in spasticity 

therapy. 

7, As a result, many physicians routinely prescribe tranquilizers, 

muscle relaxants, mood elevators and sedatives such as Valium to patients 

experiencing spasticity, While these drugs do not directly reduce spasticity 
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they may weaken the patient's muscle tone, thus making the spasms less notice

able. Alternatively, they may induce sleep or so tranquilize the patient that 

normal mental and physical functions are impossible. 

8. A healthy, athletic young woman named Valerie Cover was. stricken 

with multiple sclerosis while in her early twenties. She consulted several 

medical specialists and followed all the customary regimens and prescribed 

methods for coping with this debilitating disease over a period of several years. 

None of these proved availing, Two years after first experiencing the symptoms 

of multiple sclerosis her active, productive life - as an athlete, Navy officer's 

wife and mother - was effectively over. The Social Security Administration 

declared her totally disabled. To move about her home she had to sit on a skate

board and push herself around, She spent most of her time in bed or sitting in 

a wheelchair. 

9. An occasional marijuana smoker in her teens, before her marriage, 

she had not smoked it for five years as of February 1986. Then a neighbor 

suggested that marijuana just might help Mrs. Cover's multiple sclerosis, having 

read that it had helped cancer patient's control their emesis. Mrs, Cover 

acceded to the suggestion. 

10. Just before smoking the marijuana cigarette produced by her neighbor, 

Mrs, Cover had been throwing up and suffering from spasms. Within five minutes 

of smoking part of the marijuana cigarette she stopped vomiting, no longer felt 

nauseous and noticed that the intensity of her spasms was significantly reduced. 

She stood up unaided, 

11. Mrs. Cover began smoking marijuana whenever she felt nauseated, 

When she did so it controlled her vomiting, stopped the nausea and increased her 

- 42 -

A-199 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page201 of 261



Case 1:17-cv-05625-AKH Document 23-5 Filed 09/D6/17 Page 46 of 72 

appetite, It helped ease and control her spasticity. Her limbs were much easier 

to control. After three months of smoking marijuana she could walk unassisted, 

had regained all of her lost weight, her seizures became almost nonexistent. 

She could again care for her children. She could drive an automobile again. 

She regained the ability to lead a normal ljfe. ,;,:. 

12. Concerned that her use of this illegal substance might jeoJ)ardize 

the career of her Navy officer husband, Mrs. Cover stopped smoking marijuana 

several times, Each time she did so, after about a month·, she had retrogressed 

to the point that her multiple sclerosis again had her confined to bed and wheel

chair or skateboard. As of the Spring of 1987 Mrs. Cover had resumed smoking 

marijuana regularly on an "as needed" basis. Her ll!Jltiple sclerosis symptoms 

are under excellent control. She has obtained a full-time job, She still needs 

a wheelchair on rare occasions, but generally has full use of her limbs and can 

walk around with relative ease, 

13. Mrs. Cover's doctor has accepted the effectiveness of marijuana In 

her case. He questioned her closely about her use of it, telling her that it Is 

the most effective drug known in reducing vomiting, Mrs, Cover and her doctor 

are now in the process of filing an Investlgational New Drug (IND) application 

with FDA so that she can legally obtain the marijuana she needs to lead a rea• 

sonably normal life. 

14. Martha Hirsch is a young woman in her mid-thirties. She first 

exhibited symptoms of multiple sclerosis at age 19 and it was diagnosed at that 

time, Her condition has grown progressively worse, She has been under the care 

of physicians and hospitalized for treatment. Many drugs have been prescribed 

for her by her doctors. At one point in 1983 she listed the drugs that had been 
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prescribed for her. There were 17 on the list. None of them has given her the 

relief from her multiple sclerosis symptoms that marijuana has. 

15. During the early stages in the development of her illness Ms. 

Hirsch found that smoking marijuana improved the quality of her life, keeping 

her spasms under control. Her balance improved. She seldom needed to use her 

cane for support. Her condition lately has deteriorated. As of May 1987 she 

was experiencing severe, painful spasms. She had an indwelling catheter in her 

bladder. She had lost her locomotive abilities and was wheelchair bound. She 

could seldom find marijuana on the illegal market and, when she did, she often 

could not afford to purchase it. When she did obtain some, however, and smoked 

it, her entire body seemed to relax, her spasms decreased or disappeared, she 

slept better and her dizzy spells vanished. The relaxation of her leg muscles 

after smoking marijuana has been confirmed by her personal care attendant's 

examination of them. 

16, The personal care attendant has told Ms. Hirsch that she, the 

attendant, treats a number of patients who smoke marijuana for relief of multi

ple sc1erosis symptoms. In about 1980 another patient told Ms. Hirsch that he 

knew many patients who smoke marijuana to relieve their spasms. Through him she 

met other patients and found that marijuana was commonly used by many multiple 

sclerosis patients. Most of these persons had told their doctors about their 

doing so. None of those doctors advised against the practice and some encouraged 

it., 

77. Among the drugs prescribed by doctors for Ms. Hirsch was ACTH. 

This failed to give her any therapeutic benefit or to control her spasticity. It 

did produce a number of adverse effects, including severe nausea and vomiting 

which, in turn, were partly controlled by rectally administered anti-emetic 
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drugs. 

18. Another drug prescribed for her was Lioresal, intended to reduce 

her spasms. It was not very effective in so doing. But it did cause Ms. Hirsch 

to have hallucinations. On two occasions, while using this drug, Ms. Hirsch 

"saw" a large fire in her bedroom and called for help. There was no fire!, She 

stopped using that drug, Ms. Hirsch has experienced no adverse react 1 oril;!'with 

marijuana. 

19. Ms. Hirsch's doctor has accepted marijuana as beneficial for her. 

He agreed to write her a prescription for it, if that would help her obtain it. 

She has asked him if he would file an IND application with FDA for her. He 

replied that the paperwork was "overwhelming". He indicated willingness to help 

in this undertaking after Ms, Hirsch found someone else willing to put the paper• 

work together. 

20. When Greg Paufler was in his early twenties, employed by Prudential 

Insurance Company, he began to experience the first symptoms of multiple sclerosis. 

His condition worsened as the disease intensified. He had to be hospi.talized. 

He lost the ability to walk, to stand. Diagnosed as having multiple sclerosis, 

a doctor prescribed ACTH for him, an intensive form of steroid therapy. He lost 

all control over his limbs and experienced severe, painful spasms. His arms and 

legs became numb. 

21. ACTH had no beneficial effects, The doctor continued to prescribe 

it over many months. ACTH made Paufler ravenously hungry and he began gaining a 

great deal of weight. ACTH caused fluid retention and Paufler became bloated, 

rapidly gaining weight, Hi~ doctor thought Paufler should continue this steroid 

therapy, even though it caused the adverse effects mentioned plus the possiblity 

of sudden heart attack or death due to respiratory failure. Increased dosages 
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of this FDA-approved drug caused fluid to press against Paufler's lungs making 

it difficult for him to breathe and causing his legs and feet to become swollen. 

The steroid therapy caused severe, intense depression marked by abrupt mood 

shifts. Throughout, the spasms continued and Paufler's limbs remained out of 

control. The doctor insisted that ACTH was the only therapy likely to be of any 

help with the multiple sclerosis, despite its adverse effects. Another, oral, 

steroid was eventually substituted. 

22. One day Paufler became semi-catatonic while sitting in his living 

room at home. He was rushed to the hospital emergency room. He nearly died. 

Lab reports indicated, among other things, a nearly total lack of potassium in 

his body. He was given massive injections of potassium in the emergency room 

and placed on an oral supplement. Paufler resolved to take no more steroids. 

23. From time to time, prior to this point, Paufler had smoked 

marijuana socially with visiting friends, seek some relief from his misery in a 

temporary "high". He now began smoking marijuana more often. After some weeks 

he found that he could stand and then walk a bit. His doctor dismissed the idea 

that marijuana could be helpful with multiple sclerosis, and Paufler, himself, 

was skeptical at first. He began discontinuing it for a while, then resuming, 

24, Paufler found that when he did not smoke marijuana his condition 

worsened, he suffered more intense spasms more frequently. When he smoked 

mari'juana, his condition would stabilize and then improve; spasms were more 

controlled and less severe; he felt better; he regained control over his limbs 

and could walk totally unaided. His vision, often blurred and unfocused, 

improved. Eventually he began smoking marijuana on a daily basis, He ventured 

outdoors. He was soon walking half a block, His eyesight returned to normal, 
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His central field blindness cleared up. He could focus well enough to read 

again. One evening he went out with his children and found he could kick a 

soccer ball again. 

25. Paufler has smoked marijuana regularly since 1980, Since that 

time his multiple sclerosis has been well controlled. His doctor has be.en 

astonished at Paufler's recovery. Paufler can now run. He can stand on<!-one 

foot with his eyes closed. The contrast with his condition, several years ago, 

seems miraculous. Smoking marijuana when Paufler feels an attack coming on 

shortens the attack. Paufler's doctor has looked Paufler in the eye and told 

him to keep doing whatever it is he's doing because it works, Paufler and his 

doctor are exploring the possbility of obtaining a compassionate IND to provide 

legal access to marijuana for Paufler. 

26, Paufler learned in about 1980 of the success of one Sam Diana, a 

multiple sclerosis patient, in asserting the defense of "medical necessity" in 

court when charged with using or possessing marijuana. He learned that doctors, 

researchers and other multiple sclerosis patients had supported Diana's position 

in the court proceeding. 

27. Irwin Rosenfeld has been diagnosed as having Pseudo Pseudo Hypopara

thyroidism. This uncommon disease causes bone spurs to appear and grow all over 

the body. Over the patient's lifetime hundreds of these spurs can grow, any one 

of which can become malignant at any time. The resulting cancer would spread 

quickly and the patient would die. 

28. Even without development of a malignancy, the disease causes enor

mous pain. The spurs press upon adjacent body tissue, nerves and organs. In 

Rosenfeld's case, he could neither sit still nor lie down., nor could he walk, 
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without experiencing pain. Working in his furniture store in Portsmouth, 

Virginia, Mr. Rosenfeld was on his feet moving furniture all day long. The 

lifting and walking caused serious problems as muscles and tissues rubbed over 

the spurs of bone. He tore muscles and hemorrhaged almost daily. 

29. Rosenfeld's symptoms first appeared about the age of ten. Various 

drugs were prescribed for him for pain relief. He was taking extremely powerful 

narcotics. By the age of 19 his therapy included 300 mg. of Sopor (a powerful 

sleeping agent) and very high doses of Dilaudid, He was found to be allergic to 

barbiturates. Taking massive doses of pain control drugs, as prescribed, made 

it very difficult for Rosenfeld to function normally. If he took enough of them 

to control the pain, he could barely concentrate on his schoolwork. By the time 

he reached his early twenties Rosenfeld's monthly drug intake was betweeA 120 to 

140 Dilaudid tablets, 30 or more Sopor sleeping pills and dozens of muscle 

relaxants, 

30. At college in Florida Rosenfeld was introduced to marijuana by 

classmates. He experimented with it recreationally. He never experienced a 

"high" or "buzz" or "floating sensation" from it. One day he smoked marijuana 

while playing chess with a friend. It had been very difficult for him to sit 

for more than five or ten minutes at a time because of tumors in the backs of 

his legs. Suddenly he realized that, absorbed in his chess game, and smoking 

martjuana, he had remained sitting for over an hour - with no pain, He 

exp~imented further and found that his pain was reduced whenever he smoked 
' 

marijuana. 

31. Rosenfeld told his doctor of his discovery. The doctor opined 

that it was possible that the marijuana was relieving the pain. Something 
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certainly was - there was a drastic decrease in Rosenfeld's need for such drugs 

as Dilaudid and Demerol and for sleeping pills. The quality of pain relief 

which followed his smoking of marijuana was superior to any he had experienced 

before. As his dosages of powerful conventional drugs decreased, Rosenfeld 

became less withdrawn from the world, more able to interact and functiorf, So he 

has continued to the present time. 

32, After some time Rosenfeld's doctor accepted the fact that the 

marijuana was therapeutically helpful to Rosenfeld and submitted an IND appl i

cation to FDA to obtain supplies of it legally for Rosenfeld. The doctor has 

insisted, however, that he not be publicly identified. After some effort the 

IND application was granted. Rosenfeld is receiving supplies of marijuana from 

NIDA. Rosenfeld testified before a committee of the Virginia legislature in 

about 1979 in support of legislation to make marijuana available for therapeutic 

purposes in that State. 

33, In 1969, at age 19, David Branstetter dove into the shallow end of 

a swimming pool and broke hls neck. He became a quadraplegic, losing control 

over the movement of his arms and legs. After being hospitalized for 18 months 

he returned home. Valium was prescribed for him to reduce the severe spasms 

associated with his condition. He became mildly addicted to Valium. Although 

it helped mask his spasms, lt made Branstetter more withdrawn and less able to 

take care of .himself. He stopped taking Valium for fear of the consequences of 

long-term addiction, His spasms then became uncontrollable, often becoming so 

bad they would throw him from his wheelchair. 

34. In about 1973 Branstetter began smoking marijuana recreationally. 

He discovered that his severe spasms stopped whenever he smoked marijuana. 
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Unlike Valium, which only masked his symptoms and caused him to feel drunk and 

out of control, marijuana brought his spasmodic condition under control without 

impairing his faculties. When he was smoking marijuana regularly he was more 

active, alert and outgoing. 

35. Marijuana controlled his spasms so well that Branstetter could go 

out with friends and he began to play billiards again. The longer he smoked 

marijuana the more he was able to use his anns and hands. Marijuana also 

improved his bladder control and bowel movements, 

36. At times the illegal marijuana Branstetter was smoking became very 

expensive and sometimes was unavailable. During periods when he did not have 

marijuana his spasms would return, preventing Branstetter from living a "normal" 

life. He would begin to shake uncontrollably, his body-would feel tense, and 

his muscles would spasm. 

37. In 1979 Branstetter was arrested and convicted of possession of 

marijuana. He was placed on probation for two years. During that period he 

continued smoking marijuana and truthfully reportd this, and the reason for it, 

to his probation officer whenever asked about it. No action was taken against 

Branstetter by the court or probation authorities because of his continuing use 

of marijuana, except once in the wake of his publicly testifying about it before 

the Missouri legislature. Then, although adverse action was threatened by the 

judge, nothing was actually done. 

38. In 1981 Branstetter and a friend, a paraplegic, participated in a 

research study testing the therapeutic effects of synthetic THC on spasticity. 

Placed on the THC Branstetter found that it did help control his spasms but 

appeared to became less effective with repeated use. Also, unlike marijuana, 
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synthetic THC had a powerful mfnd-altering effect he found annoying. When the 

study ended the researcher strongly suggested that Branstetter continue smoking 

marijuana to control his spasms, 

39, None of Branstetter's doctors have told him to stop smoking mari

juana while several, directly and indirectly, have encouraged him to continue, 
.-~1 

Branstetter knows of almost 20 other patients, paraplegics, quadraplegic~ and 

multiple sclerosis sufferers, who smoke marijuana to control their spasticity. 

40. In 1981 a State of Washington Superior Court judge, sitting with• 

out a jury, found Samuel D. Diana not guilty of the charge of unlawful posses

sion of marijuana. In so doing the judge upheld Diana's·defense of medical 

necessity, Diana had been a multiple sclerosis patient since at least 1973. He 

testified that smoking marijuana relieved his SYl!IJtams of double vis1an, tremors, 

unsteady walk, impaired hear1ng, tendency to vomit in the mornin~s and stiffness 

in the joints of his hands and 1 egs. 

41. Among the witnesses was a physician who had examined defendant 

Diana before and after he had used marijuana. This doctor tesified that 

marijuana had been effective therapeutically for Diana, that other medication 

had proven ineffective for Diana and that, while marijuana may have some detri

mental effects, Diana would receive more benefit than harm from smok1ng·it. The 

doctor was. not aware of any other drug that would be as effective as marijuana 

for Mr. Diana. Other witnesses included three persons afflicted with multiple 

sclerosis who tesified in detail as to marijuana's beneficial effect on their 

illness. 

42. In acquitting defendant Diana of unlawful possession of marijuana 

the trial judge found that the three requirements for the defense of medical 

necessity had been established, namely: defendant's reasonable belief that his 
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use of marijuana was· necessary to minimize the effects of multiple sclerosis; . 

the benefits derived from its use are greater than the harm sought to be pre

vented by the controlled substances law; and no drug is as effective as marijuana 

in minimizing the effects of the disease in the defendant. 

43. Denis Petro, M.D., is a neurologist of broad experience, ranging 

from active practice in neurology to teaching the subject in medical school and 

employment by FDA as a medical officer reviewing IND's and NDA's, He has also 

been employed by pharmaceutical companies and has served as a consultant to the 

State of New York, He is well acquainted with the case histories of three 

patients who have successfully utilized marijuana to control severe spasticity 

when other, FDA-approved drugs failed to do so. Dr. Petro knows of other cases 

of patients who, he has determined, h·ave effectively used marijuana to control 

their spasticity, He has heard reports of additional-patients with multiple 

sclerosis, paraplegia and quadriplagia doing the same·. There are reports pub

lished In the literature known to Dr, Petro, over the period at least 1970 -

1986, of clinical tests demonstrating that marijuana and THC are effective in 

controlling or reducing spasticity in patients, 

44. Large numbers of paraplegic and quadriplegic p,atients, particularly 

in Veterans Hospitals, routinely smoke marijuana to reduce sp·astidty. While 

.this mode of treatment is illegal, it is generally tolerated, if not openly 

encouraged, by physicians in charge of such wards who accept this practice as 

befog of benefit to their patients. There are many spi na 1 cord injury patients 

in Veterans Hospitals. 

45, Dr. Petro sought FDA approval to conduct research with spasticity 

patients using marijuana. FDA refused but, for reasons unknown to him, allowed 
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him to make a study using synthetic THC. He and colleagues made such a study. 

They concluded that synthetic THC effected a significant reduction in spast1city 

among multiple sclerosis patients, but study participants who had also smoked 

marijuana reported consistently that marijuana was more effective. 

46. Dr. Petro accepts marijuana as having a medical use in the"•' 

treatment of spasticity in the United States. If it were legally availab\:le and 

he was engaged in an active medical practice again, he would not hesitate to 

prescribe marijuana, when appropriate, to patients afflicted with uncontrollable 

spasticity. 

47 •. Dr. Petro presented a paper to a meeting of the American Academy 

of Neurology. The paper was accepted for presentation. After he presented it 

Dr. Petro found that many of the neurologists present at this most prestigious 

meeting were in agreement with his acceptance of marijuana as having a medical 

use in the treatment of spasticity. 

48. Dr. Andrew Weil, a general medicine practitioner in Tucson, 

Arizona, who also teaches at the University of Arizona College of Medicine, 

accepts marijuana as having a medical use in the treatment of spastlcity. In 

multiple sclerosis patients the muscles become tense and rigid because their. 

nerve supply is interrupted. Marijuana relieves this spasticity in many 

patients, he has found. H~ would prescribe it to selected patients if it were 

legally available. 

49, Dr. Lester B, Collins, III, a neurologist, then treating about 20 

multiple sclerosis patients a year, seeing two or three new ones each year, 

stated in 1983 that he had no doubt that marijuana worked symptomatically for 

some multiple sclerosis patients. He said that it does not alter the course of 
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the disease but it does relieve the symptoms of spasticity. 

50, Dr. John P. Morgan, board certified in internal medicine, Professor 

of Medicine and Director of Pharmacology at CCNY Medical School in New York and 

Associate Professor of Medicine and Pharmacology at Mt. Sinai School of .Medicine, 

accepts marijuana as having medical use in treatment in the United .States. If 

he were practicing medicine and marijuana were legally available he would pre

scribe it when irydicated to patients with legitimate medical needs. 

Discussion 

Based upon the rationale set out in pages 26 to 34, above, the administrative 

law judge concludes that, within the meaning of the Act, 21 U.S.C. § Bl2(b)(2)(B}, 

marijuana "has a currently accepted medical use in treatment in the United States" 

for spasticity resulting from multiple sclerosis and other causes. It would be 

unreasonable, arbitrary and capricious to find otherwise. The facts set out 

above, uncontroverted by the Agency, establish beyond question that some doctors 

in the United States accept marijuana as helpful in such treatment for some 

patients. The record here shows that they constitute a significant minority of 

physicians. Nothing more can reasonably be required, That some doctors would 

have more studies and test results in hand before accepting marijuana's useful

ness here is irrelevant. 

The same is true with respect to the hyperparathyroidism from which Irvin 

Rosenfeld suffers. His disease is so rare, and so few physicians appear to be 

familiar with it, that accepta~ce by one doctor of marijuana as being useful in 

treating it ought·to satisfy the requirement for a significant minority. The 

Agency points to no evidence of record tending to establish that marijuana is 
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not accepted by doctors in connection with this most unusual ailment, Refusal 

to acknowledge acceptance by a significant minority, in light of the case his

tory detailed in this record, would be unreasonable, arbitrary and capricious. 
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VII I. 

ACCEPTED SAFETY FOR USE UNDER MEDICAL SUPERVISION 

With respect to whether or not there is •a lack of accepted safety for use 

of [marijuana] under medical supervision", the record shows the following facts 

to be uncontroverted. 

Findings of Fact 

1. Richard J. Gralla, M;O., an oncologist and Professor of Medicine 

who was an Agency witness, accepts that in treating cancer patients oncologists 

can use the cannabinoids with safety despite their side effects. 

2. Andrew T. Weil, M.D., who now practices medicine in Tucson, 

Arizona and is on the faculity of the College of Medicine, University of 

Arizona, was a member of the first team of researchers to perform a Federal 

Government authorized study into the effects of marijuana on human subjects. 

This team made its study in 1968. These researchers determined that marijuana 

could be safely used under medical supervision, In the 20 years since then Dr. 

Weil has seen no <information that would cause him to reconsider that conclusion. 

There is no question in his mind but that marijuana is safe for use under 

appropriate medical supervision. 

3. The most obvious concern when dealing with drug safety is the 

possibility of lethal effects. Can the drug cause death? 

4. Nearly all medicines have toxic, potentially lethal effects. But 

marijuana is not such a substance. There is no record in the extensive medical 

literature describing a proven, documented cannabis-induced fatality. 
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5. This is a remarkable statement. First, the record on marijuana 

encompasses 5,000 years of human experience. Second, marijuana ls now used 

daily by enormous numbers of people throughout the world. Estimates suggest 

that from twenty million to fifty million Americans routinely, albeit nlegally, 

smoke marijuana without the benefit of direct medical supervision. Yet, despite 

this long history of use and the extraordinarily high numbers of social smokers, 

there are simply no credible medical reports to suggest that consuming marijuana 

has caused a single death. 

6. By contrast aspirin, a commonly used, over-the-counter medicine, 

causes hundreds of deaths each year. 

7. Drugs used in medicine are routinely given what is called an 

LD-50, The LD-50 rating indicates at what dosage fifty percent of test animals 

· receiving a drug will die as a result of drug induced toxicity. A number of 

researchers have attempted to determine marijuana's LD-50 rating in test animals, 

without success. Simply stated, researchers have been unable to give animals 

enough marijuana to induce death. 

8. At present it is estimated that marijua~a' s LD-50 is around· 

1 :20,000 or 1 :40,000. In_ layman .terms this means that in order to induce 

death a marijuana smoker would have to consume 20,000 to 40,000 times as much 

marijuana as is contained in one marijuana cigarette. NIDA-'suppl i ed marijuana 

cigarettes weigh approximately ,9 grams. A smoker would theoretically have to 

consume nearly l ,500 pounds of marijuana within about fifteen minutes to induce 

a lethal response. 

9, ln practical terms, marijuana cannot induce a lethal response as a 

result of drug-related toxicity. 
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10. Another co1111Jon medical way to detennine dru~ safety is called the 

therapeuic ratio. This ratio defines the difference between a therapeutically 

effective dose and a dose which is capable of inducing adverse effects. 

11. A commonly used over-the-counter product like aspirin has a 

therapeutic ratio of aro~nd 1:20. Two aspirins are the recommended dose for 

adult patients. Twenty times this dose, forty aspirins, may cause a lethal 

reaction in some patients, and will almost certainly cause gross injury to the 

digestive system, including extensive internal bleeding. 

12. The therapeutic ratio for prescribed drugs ls colllllOnly around 1:10 

or lower. Valium, a cornnonly used prescriptive drug, may cause very serious 

biological damage if patients use ten·.times the recommended (therapeutic) dose. 

13, There are, of course, prescriptive drugs which have much lower 

therapeutic ratios. Many of the drugs used to treat patients with cancer, 

glaucoma and multiple sclerosis are highly toxic. The therapeutic ratio of 

some of the drugs used in antineoplastic therapies, for example, are regarded as 

extremely toxic poisons with therapeutic ratios that may fall below 1:1 ,5, 

These· drugs also have very low LD-50 ratios and can result in t'oxic, even lethal 

reactions, while being properly employed. 

14. By contrast, marijuana's therapeutic ratio, like its LD-50, is 

impassible to quantify because it is so high. 

15. ln strict medical terms marijuana is far safer than many foods we 

commonly consume. For example, eating ten raw potatoes can result in a toxic 

response. By comparison, it is physically impossible to eat enough marijuana to 

induce death. 

16. Marijuana, in its natural form, is one of the safest therapeutically 

- 58 -

A-215 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page217 of 261



Case 1:17-cv-05625-AKH Document 23-5 Filed 09/06/17 Page 62 of 72 

active substances known to man, By any measure of rational analysis marijuana 

can be safely used within a supervised routine of medical care. 

17. Some of the drugs most widely used in chemotherapy treatment of 

cancer have adverse effects as follows: 

Cisplatin, one of the most powerful chemo
therapeuic agents used on humans - may cause deafness; 
may lead to life-threatening kidney difficulties and 
kidney failure; adversely affects the body's immune 
system, suppressing the patient's ability to fight a 
host of common infections. 

Nitrogen Mustard, a drug used in therapy for 
Hodgkins disease - nauseates; so toxic to the skin 
that, if dropped on the skin, this chemical literally 
eats it away along with other tissues it contacts; if 
patient's intravenous lead slips dur1ng treatment and 
this drug gets on or under the skin the patient may 
suffer serious injury including temporary, and in 
extreme.cases, permanent, loss of use of the arm. 

Procarbizine, also used for Hodgkins disease -
has known psychogenic, i.e., emotional, effects. 

Cytoxin, also known· as Cyclophosphanide -
suppresses patient's immune system response; results 
in serious bone marrow depletion; studies indicate 
this drug may also cause other cancers, including 
cancers of the bladder. · 

Adriamycan, has numerous adverse effects; is 
difficult to employ in long term therapies because it 
destroys the heart muscle. 

While each of these. agents has its particular adverse effects, as indicated 

above, they also cause a number of similar, disturbing adverse effects. Most of 

these drugs cause hair loss. Studies increasingly indicate all of these drugs 

may cause other forms of cancer. Death due to kidney, heart or respiratory 

failure is a very real possibility with all of these agents and the margin for 

error is minimal. Similarly, there is a danger of qverdosing a patient weakened 

by his cancer. Put simply, there is very great risk associated with the medical 
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use of these chemicals agents. Despite these high risks, all of these drugs are 

considered "safe" for use under medical supervision and are regularly administered 

to patients on doctor's orders in the United States today. 

18. There have been occasional instances· of panic reaction in patients 

who have smoked marijuana. These have occurred 1n marijuana-naive persons, 

usually older persons, who are extremely anxious over the forthcoming chemotherapy 

and troubled over the illegality of their having obtained the marijuana. Such 

persons have responded to simple person-to-person communication with a doctor 

and have sustained no long term mental or physical damage, If marijuana could 

be legally obtained, and administered ln an open, medically-supervised session 

rather than surreptitiously, the few instances of such adverse reaction doubtless 

would ·be reduced in number and severity. 

19. Other reported side effects of marijuana have been minimal. Seda

tion often results. Sometimes mild euphoria is experienced. Short periods of 

increased pulse rate and of dizziness are occasionally experienced, Marijuana 

should not be used by persons anxious or depressed or psychotic or with certain 

other health problems. Physicians could readily screen out such patients if 

marijuana were being employed as an agent under medical supervision. 

20, All drugs have "side effects" and all drugs used in medicine for 

their therapeutic benefits have unwanted, unintended, sometimes adverse effects, 

21, In medical treatment "safety" is a relative term. A drug deemed 

"safe" for use in treating a life-threatening disease might be "unsafe" if pre

scribed for a patient with a minor ailment. The concept of drug "safety" is. 

relative. Safety is measured against the consequences a patient would confront 

in the absence of therapy. The determination of "safety" is made in terms of 
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whether a drug's benefits outweigh its potential risks and the risks of per

mitting the disease to progress. 

22. In the context of glaucoma therapy, it must be kept in mind that 

glaucoma, untreated, progressively destroys the optic nerve and results in 

eventual blindness. The danger, then, to patients with glaucoma is an 

irretrievable loss of their sight. 

23, Glaucoma is not a mortal disease, but a highly specific, selectively 

incapacitating condition. Glaucoma assaults and destroys the patient's most 

evolved and critical sensory ability, his or her vision. The vast majority of 

patients afflicted with glaucoma are adults over the age of thirty. The onset 

of blindness in middle age or later throws p~tients into a wholely alien world, 

They can no longer do the work they once did. They are unable to read a 

newspaper, drive a car, shop, walk freely and do all the myriad things sig~ted 

people take for granted, Without lengthy periods of retaining, adaptation and 

great effort these individuals often lose their sense of identity and ability ta 

function. Thos~ who are young enough or strong-willed enough will regain a 

sense of place, hold meaningful jobs, but many aspects of the life they once 

took for granted cannot be recaptured, Other patients may never fully adjust to 

their new, uncertain circumstances, 

24. Blindness is a very grave consequence. Protecting patients from 

blindness is considered so important that, for ophthalmologists generally, it 

justifies the use of 'toxic medicines and uncertain surgical procedures which in 

other contexts might be considered "unsafe." In practice, physicians often 

provide gl,aucoma patients with drugs which have many serious adverse effects. 

25. There are only a limited number of drugs available for the 
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treatment of gl_aucoma. All of these drugs produce adverse effects. While 

several government witnesses lightly touched on the side effects of these drugs, 

none provided a full or detailed description of their known adverse consequences. 

26. The adverse physical consequences resulting from the chronic use 

of colllJlonly employed glaucoma control drugs include a vast range of unintended 

complications from mild problems like drug induced fevers, skin rashes, headaches, 

anorexia, asthma, pulmonary difficulties, hypertension, hypotension and muscle 

cramps to truly serious, even life-threatening complications including the forma

tion of cataracts, stomach and intestinal ulcers, acute respiratory distress, 

increases and decreases in heart rate and pulse, disruption of heart function, 

chronic and acute renal disease, and bone marrow depletion, 

27. Finally, each FDA-appro·ved drug family used in glaucoma therapy is 

capable of producing a lethal response, even when properly prescribed and used. 

Epinephrine can lead to elevated blood pressure which may result in stroke or 

heart attack, Miotic drugs suppress respiration and can cause respiratory 

paralysis, Diuretic drugs so alter basic body chemistry they cause renal stones 

and may destroy the .patient's kidneys or result in death due to heart failure, 

Timolol and related beta-blocking agents, the most recently approved family of 

glaucoma control drugs, can trigger severe asthma attacks or cause death due to 

sudden cardiac arrhythmias often producing cardiac arrest. 

28, Both of the FDA-approved drugs used in treating the symptoms of 

multiple sclerosis, Dantrium and Lioresal, while accepted as "safe" can, in 

fact, be very dangerous substances. Dantrium or dantrolene sodium carries a 

, boxed warning in the Physician's Desk Reference (PDR) because of its very high 

toxicity. Patients using this drug run a very real risk of developing sympto-
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matic hepatitis {fatal and nonfatal). The list of sublethal toxic reactions 

also underscores just how dangerous Dantrium can be. The POR, in part, notes 

Dantri um commonly causes weakness, general malaise and fatigue and goes on to 

note the drug can also cause constlpation, GI bleeding, anorexia, gastri.c i rrita

tion, abdominal cramps, speech disturbances, seizure, visual disturbances,;· 

diplopia, tachycardia, erratic blood pressure, mental confusion, clinical ·'.~epres

sion, renal disturbances, myalgia, feelings of suffocation and death due to 
' 

liver failure. 

29, The adverse effects associated With Lioresal baclofen are somewhat 

less severe, but include possibly lethal consequences, even when the drug is 

properly prescribed and taken as directed. The range of sub l etha 1 toxic react ions 

is similar to those found with Oantrium. 

30. Norman E, Zinberg, M.D,, one of Dr. Weil 's colleagues in the 1968 

study mentioned in finding 2, above, accepts marijuana as bein9 safe for use 

under medical supervision, If it were available by prescription he would use it 

for appropriate patients. 

31. Lester Grinspoon, M.D., practicing psychiatrist, researcher and 

Associate Professor of Medicine at Harvard Medical School, accepts marijuana as 

safe for use under medical supervision. He believes its safety is its greatest, 

advantage as a medicine in appropriate cases. 

32. Tod H. Mikuriya, M.D., a psychiatrist practicing in Berkley, 

California who treats substance abusers as inpatients and outpatients, accepts 

marijuana as safe for use under medical supervision. 

33. Richard D. North, M.D., who has treated Robert Randall for glaucoma 

with marijuana for nine years, accepts marijuana as safe for use by his patient 
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under medical supervision. Mr. Randall has smoked ten marijuana cigarettes a 

day during that period without any evidence of adverse mental or physical effects 

from it. 

34. John C. Merritt, M.D,, an expert in ophthalmology, who has 

treated Robert Randall and others with marijuana for glaucoma, accepts marijuana 

as being safe for use in such treatment. 

35. Deborah B. Goldb~rg, M.D., fonnerly a researcher in oncology and 

now a practicing physician, having worked with many cancer-patients, observed 

them, and heard many tell of smoking marijuana successfully to control emesis, 

accepts marijuana as proven to be an extremely safe anti-emetic agent. When 

compared with the other, highly toxic chemical substances routinely prescribed 

to cancer patients, Dr. Goldberg accepts marijuana as clearly safe for use under 

medical supervision. (See finding 17, above.) 

36. Ivan Silverberg, M.D., board certifie~ in oncology and practic1ng 

that specialty in the San Francisco area, has accepted marijuana as a safe 

antt-emitic when used under medical supervision. Although illegal, it is 

commonly used by pat.ients in the San Francisco area with the knowledge and 

acquiesence of their doctors who readily accept it as being safe for such use. 

37. It can be inferred that all of the doctors and other health care 

professionals referred to in the findings in Sections V, VI and VII, above, who 

tolerate or permit patients to self~addminister illegal marijuana for therapeutic 

benefit, accept the substance as safe for use under medical supervision. 
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Discussion 

The Act, at 21 u.s.c. § 812(b)(l l(C), requires that marijuana be retained 

in Schedule I if "[t]here is a lack of accepted safety for use of [it] under 

medical supervision." If there is no lack of such safety,' if it is accepted 

that this substance can be used with safety under medical supervision, th~n it 
.•," 

is unreasonable to keep .it in Schedule I. 

Again we must ask - "accepted" by whom? In the MOMA proceeding the Agency's 

first Final Rule decided that "accepted" here meant, as in the phrase."accepted 

medical use in treatment", that the FDA had acc~pted the substance pursuant to 

the provisions of the Food, Drug and Cosmetic Act. 51 Fed. Reg, 36555 (1986). 

The Court of Appeals held that this was error. On remand, in its third Final 

Rule on MDMA, the Agency made the same ruling as before, relying essentially on 

the same findings, and on others of similar nature, just as it did with respect 

to "accepted medical use." 53 Fed. Reg. 5156 (1988), 

The administrative law judge finds himself constrained not to follow the 

rationale 1n that MDMA third Final Order for the same reasons as set out above 

in Section V with respect to "accepted medical use" in oncology. See pages 30 

to 33. Briefly, the Agency was looking primarily at the results of scientific 

tests and studies rather than at what physicians had, in fact, accepted. The 

Agency was wrongly basing its decision on a judgement as ta whether or not 

doctors ought to have accepted the substance in question as safe for use under 

medical supervision. The criteria the Agency applied in the MOMA third Final 

Rule are inappropriate. The only proper question for the Agency here is: Have a 

significant minority of ehysicians accepted marijuana as safe for use under 

medical supervision? 
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The gist of the Agency's case against recognizing marijuana's acceptance as 

safe is to assert that more studies, more tests ar~ needed. The Agency has 

presented highly qualified and respected experts, researchers and others, who 

hold that view. But, as demonstrated in the discussion in Section V abqve, it 

is unrealistic and unreasonable to require unanimity of opinion on the question 

confronting us. For the reasons there indicated, acceptance by a significant 

minority of doctors is all that can reasonably be required. This record makes 

it abundantly clear that such acceptance exists In the United States. 

Findings are made above with respect to the safety of medically supervised 

use of marijuana by glaucoma patients, Those findings are relevant to the safety 

issue even though the administrative law judge does not find accepted use in 

treatment of glaucoma to have been shown. 

Based upon the facts established in this record and set out above one must 

reasonably conclude that there is accepted safety for use of marijuana under 

medical supervision. To conclude otherwise, on this record, would be unreasonable, 

arbitrary and capricious. 
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IX. 

CONCLUSION 
ANO 

RECOMMENDED DECISION 

Based upon the foregoing facts and reasoning, the administrative law. judge 

concludes that the provisions of the Act permit and require the transfer·of 

mar-ijuana from Schedule I to Schedule II. The judge realizes that strong 

emotions are aroused on both sides of any discussion concerning the use of 

marijuana. Nonetheless it is essential for this Agency, and its Administrator, 

calmly and dispassionately to review the evidence of record, correctly apply the 

law, and act. accordingly. 

Marijuana can be hannful. Marijuana is abused. But the same is true of 

dozens of drugs or substances which are listed in Schedule II so that they can 

be employed in treatment by physicians in prop_er cases,.despite their abuse 

potenial. 

Transferring marijuana from Schedule I to Schedule II will not, of course,• 

make it immediately available in pharmacies_ throughout the country for legiti

mate use in treatment. Other government authorities, Federal and State, will 

doubtless have to act before that might occur. But this Agency is not charged 

with responsibility, or given authority, over the mYriad other regulatory 

decisions that may be required before marijuana can actually be legally avail

able, This Agency is charged merely with detennining the placement of marijuana 

pursuant to the provisions of the Act. Under our system of laws the responsi

bilities of other regulatory bodies are the concerns of those bodies, not of 

this Agency. 

There are those who, in all sincerety, argue that the transfer of marijuana 
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to Schedule II will "send a signal" that marijuana is "DK" generally for 

recreational use. This argument 1s specious. It presents no valid reason for 

refraining from taking an action required by law in light of the evidence. If 

marijuana should be placed in Schedule II, in obedience to the law, the~ that is 

where marijuana should be placed, regardless of misinterpretation of the place

ment by some. The reasons for the placement can, and should, be clearly explained 

at the time the action is taken. The fear of sending such a signal cannot be 

permitted to ov.erride the legitimate need, amply demonstrated in this record, of 

countless suffers for the relief marijuana can provide when prescribed by a 

physician in a legitimate case. 

The evidence in this record clearly shows that marijuana has been accepted 

as capable of relieving the distress of great numbers of very 111 people, and 

doing so with safety under medical supervision, It would be unreasonable, 

arbitrar.y and capricious for DEA to·continue to stand between those sufferers 

and the benefits of this substance in light of the evidence in this record. 

The ad~inistrative law judge recommends that the Administrator conclude 

that the marijuana plant considered as a whole has a currently accepted medical 

use iry treatment in the.United States, that there is no lack of accepted safety 

for use of it under medical supervision and that it may lawfully be transferred 

from Schedule I to Schedule II. The judge recommends that the Administrator 

transfer marijuana from Schedule I to Schedule II. 

Dated: SEP 6 1988 

,,,,._' .. 
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Cannabis Corporation of 
America 
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President 
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Vice President 
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· Steptoe & Johnson 
Attorneys at Law 
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US. Department <>f Justice 

Office of U1e Deputy Attorney General 

October l 9, 2009 

MEMORANDUh'\fOR/,EL!f)TED UNITED STATES ATTORNEYS 
•.,_ _;;-"L,-\d r .'),_--t-------·-

;' T , 
FROM: D11vid W. Ogdenj 

Sln3JECT: 

Deputy Attorney General 

!nv.c.-stigalions aTld Prosecutions in States 
llrnlmi:i;;JrrgJho Medical Use uf Mi!!:Uuana 

This rnernorandutri provides clarification and guidance 10 federal prosecu1ors in States 
that :have enacted lm-vs authorizing the medical use of marijuana. These laws vary in iheir 
substantive provisions and in the extent of state regulatory ovc.rsigh11 bolb among the enacting 
·States and among. lncal ,inrisdic.tions within those States, Rsther tban developing different 
guidelines for every possible variant of stak and local law, this rnemnrandturi provides Lllli.frnm 
guidance to fr,)cus foderal investig~1tions and prOsccutions l..11 these States on C..CJ!'e federal 
enforcement priorities. 

The Depanme:nt of Just.ice is cornmitled io the cn(Orcemc:nt of the Controlled Substances 
Ac-l in all Srntes. Congress has.dete.rmincd that nrnrijuana is a dangerous drug_, and the -illegal 
distribulimrand sale of.m~r:ijuana is a serious crime and provides a signiticant soun.:e of revenue 
lo large-scRJe c:r,iminul enk.'-rprises~ gangs, and cartels. One timely c.xampl.e underscores the 
importance of (mr efforts to prosecute significant mai\jwma lraffickers: marijuana distribution in 
the United States remains the sing-le largcsl source of revenue i-Or the Mexican cartels. 

The Department is also-c.ommitted t<; making efficlent and rational use of its limited 
investigative and prosecutorial resources, Jn general, United Stutes Attorneys are ve;;ted with 
"plenary authority with regard to federal criminal rna11crs" within their districts. USAM 9-2.001. 
In exetcisi,ng this authorit)'1 United States Anorncys are '•invested by statute an<l dclegatlon from 
th.e Attomey General with 1he broadest lliscre.Lion in the exercise of such authoriLy." Id This 
aµthority should, ofcourSe, be exercis0d consisren1 with Department priorities and guidance. 

The pm.secut.ion or sjgnificint traffickei-s of illegal drugs, Including marijuana~ and the 
disruption of illegal drug manufaeturing and trafficking nct,vorlcs continues to be a core priority 
in (he Deparlrnent's efforts again.st narcotics and dangerous drugs, and the Deparln1tmt's 
investigittive and prosecu10ri1.1.l 1:esmu·ces should be directed tovmrds these objectives:, .As a 
general matter, pursuit of these priorities should not focus foderal resources in your States on 
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Subject: Investigations and Prosecutions in States Authorizing the :Medical Use of Marijuana 

individuals whose actions are in clear and unambiguous compliance with existing state laws 
providing for the medical use of marijuana. For example, prosecution of individuals with cancer 
or other serious illnesses who use marijuana as part of a recomme11ded treatment regimen 
consistent with applicable state lav,.1, OT those caregivers in clear and unambiguous comp.liance 
with existing stale. law who provide such individuals with marijuana1 is unlikely to be an efficient 
use of limited federal resources. On the other band, prosecution of commercial enterprises that 
unlawfully market and sell marijuana for profit continues to be an enforcement priority of the 
Department. To be sure~ claims of compliance with state or local law may mask operations 
inconsistent with the terms, conditions1 or purposes of those laws 1 and federal law enforcement 
should not be-deterred by such assertions when otherwise pursuing the Dcpartmenfs core 
enforcement priorities. 

Typically, when any of the following characteristics is present, the conduct will not be in 
clear and unambiguous compliance with applicable state law and may indicate illegal drng 
trafficking activity of potential federal interest: 

• unlawful possession or unlav,rful use of firearms; 
violence; 
sales to minors; 

• finru1clal and marketing activities inconsistent with the tenns. conditions, OJ' purposes of 
state law, incJuding evidence of money laundering activity and/or financial gains or 
excessive amounts of cash inconsistent with purpmted compliance with state or local law; 
amounts of marijuana inconsistent with purported compliance with state or local law; 
illegal possession or sal.c of other controlled substances; or 
ties to other criminal ente.1prises. 

Of course, no State can authorize vioJations of federal la,~1 •• and Lhe list of factors above is 
not intended to describe exhaustively ,vhen a federal prosecution may be wan-anted. 
Accordingly, in prosecutions under the Controlled Substances Act, federal prosecutors are not 
expected to charge, prove) or othenvise establish any state law violations. Indeedi this 
1ncrnorandum does not alte;r ln any way the DepartmcnCs authority lo enforce federal law, 
including laws prohibiting the manufacture1 production, distribution, possession, or use of 
marijuana on federal prope1ty. This guidance regarding resource allocation does not "legalize" 
marijuana or provide a legal defense lo a violation of federal Jaw, nor is it intended to create any 
privileges, benefits, or rights, substantive or procedural, enforceable by any individual, pai1y or 
witness in any admfriistrative, civil, or criminal matter, Nor does clear and unambiguous 
compliance with state law or the absence of one or all of the above factors create a legal defense 
to a violation of the Controlled Substances Act. Rather, this memorandum is intended solely as a 
guide to the exercise of investigative and prosecutorial discretion. 
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. . . Finally,nothing herein precludes hwestigation oriirosecution \vhi:re there is a reasonable 
basis to believe .that compliance with state law is being, invoked as a pretext for the product km or 
distribution of marijuana for purposes not authDrized by state law. Nor does this guidance . 
preclude lrivcstigntion or prosecution, even v>'hen there is clear and unambiguous compliance 

_y1ith ,~~isting .sfate fa\v} in pirticular cir~u1D~1~_nCf,l} ?,there,inyes_tigatjo'n• or Prosect~ti_a_n:Dthe,r,~1iS~ 
s_crves important fedC,ral_ interests_:,, ,- · ' · ··· 1 

• ; .c' ' - ·. - -, " 
. . < ~' our officci should contimie to reviiw marijuana cases for prosecution on a case'.by0 ca,~e' 
· basis, consistent with the guidanceon resotn·cc allocation ;and federal priorities set forth herein; 

···. ihe bc,nsiderntion of requests for federai assis.tance from state and. local law.enforcemeni 
authorities, and the Principles .of federal Prosecution, . 

'· , ... ,, . ' --- --- ·- ' '- ,,_·, ,·.' ,_ , .... '' . ,,····-

cc: All Unilet\StatesAll.ofneys 

Lanny A, Brcuc,i 
Assistant Attomey Geticral 

. . Cr_frnii1al'.ph1jsio"1r· , 

KToddJones 
l.Jnited StfltbsAtroiricy 

. Distri,,1 ·or Minncsow 
C::huil',Attorncy Gcu~ral'; Advisory C9n;1nittee 

-, ",t· '. ··.·o:' ,_ ::·:-

. J\1kheleM. Leonhaii •· 
Acting Adminislrllior .•.· •.. ·••······. ·· .• \ 

· ~ Drug Enforceri1ent A<lministratioii 
,· - ' .; >--

r.t.Mar:hufflan'ett • 
'Direcior 
~,xecutive Qffice for United States Attorneys .. ·. 

Kevin L. Perkins ·. 
·_ .Assisi~1m:D1,fo~;to~ ;_ :> _':, ': -.- : 

Crimhial !nvestigafive Division 
fedctal Bureau offov~stigali.on 
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U.S. Department of Justice 

Office of the Deputy Attorney General 

1'ht Dcpll!y Attorney Gtinml l#ishington, D.C 20530 

August 29, 2013 

MEMORANDUM FOR ALL UNITED STA. ES ATTORNEYS 

FROM: James M. Cole 
Deputy Attorney 

-~ 

SUBJECT: Guidance Regarding Marijuana Enforcement 

In October 2009 and June 2011, the Department issued guidance to federal prosecutors 
concerning marijuana enforcement under the Controlled Substances Act (CSA). This 
memorandum updates that guidance in light of state ballot initiatives that legalize under state law 
the possession of small amounts of marijuana and provide for the regulation of marijuana 
production, processing, and sale, Tue guidance set forth herein applies to all federal enforcement 
activityl including civil enforcement and criminal investigations and prosecutions, conceming 
marijuana in all states. 

As the Department noted in its previous guidance, Congress has determined that 
marijuana is a dangerous drug and that the illegal distribution and sale of marijuana is a serious 
crime that provides a significant source of revenue t.o. large-scale crin1inal enterprises, gangs, and 
cartels. The Department of Justice is committed to enforcement of the CSA consistent with 
those determinations. The Department is also committed to using its limited investigative and 
prosecutorial resources to address the most significant threats in the most effective, consistent, 
and rational way. In furtherance of those objectives, as several states enacted laws relating to the 
use of marijuana for medical purposes, the Department in recent years has focused its efforts on 
certain enforcemet1t priorities that are particularly important to the federal government: 

• Preventing the distribution of marijuana to minors; 
• Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, 

and cartels; 
• Preventing the diversion of marijuana from states where it is legal under state law in 

some form to other states; 
, Preventing state-authorized marijuana activity from being used as a cover or pretext for 

the trafficking of other illegal drugs or other illegal activity; 
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• Preventing violence and the use offrreanns in the cultivation and distribution of 
marijuana; 

• Preventing drugged driving and the exacerbation of other adverse public health 
consequences associated with marijuana use; 

Page2 

• Preventing the growing of marijuana on public lands and 1he attendant public safety and 
envirorunental dangers posed by marijuana production on public rands; and 

• Preventing marijuana possession or use on federal property. 

These priorities will continue to guide the Department's enforcement of the CSA against 
marijuana-related conduct. Thus, this memorandum serves as guidance to Department attorneys 
and law enforcement to focus their enforcement resources and efforts, including prosecution, on 
persons or organizations whose conduct interferes with any one or more of1hese priorities, 
regardless of state Jaw .1 

Outside of these enforcement priorities, the federal government has traditionally relied on 
states and local law enforcement agencies to address marijuana activity through enforcement of 
their own narcotics laws. For example, the Department of Justice has not historically devoted 
resources to prosecuting individuals whose conduct is limited to possession of small amounts of 
marijuana for personal use on private property. Instead, the Department has left such lower-level 
or localized activity to state and local authorities and has stepped in to enforce the CSA only 
when the use, possession, cultivation, or distribution of marijuana has threatened to cause one of 
the harms identified above. 

The enactment of state laws that endeavor to authorize marijuana production, 
distribution, and possession by establishing a regulatory scheme for these purposes affects this 
traditional joint federal-state approach to narcotics enforcement. The Department's guidance in 
this memorandum rests on its expectation that states and local governments that have enacted 
laws authorizing marijuana-related oonduct will implement strong and effective regulatory and 
enforcement systems that will address the threat those state laws could pose to public safety, 
puhlic health, and other law enforcement interests. A system adequate to that task must not on1y 
contain robust controls and procedures on paper; it must also be effective in practice. 
Jurisdictions that have implemented systems 1hat provide for regulation of marijuana activity 

' These enforcement priorities ate listed in general terms; each encompasses a variety of conduct 
that may merit civil or criminal enforcement of the CSA. By way of example only, the 
Department's interest in preventing the distribution of marijuana to minors would call for 
enforcement not just when an individual or entity sells or transfers marijuana to a minor, but also 
when marijuana trafficking takes place near an area associated with minors; when marijuana or 
marijuana-infused products are marketed in a manner to appeal to minors; or when marijuana is 
being diverted, directly or indirectly, and purposefully or otherwise, to minors. 
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must provide the necessary resources and demonstrate the willingness to enforce their laws and 
regulations in a manner that ensures they do not undermine federal enforcement priorities. 

Injudsdictions tbat have enacted laws legalizing marijuana in some fonn and that have 
also implemented strong and effective regulatory and enforcement systems to control the 
cultivation, distribution, sale, and possession of marijuana, conduct in compliance "1th those 
laws and regulations is less likely to threaten tbe federal priorities set fmih above. Indeed, a 
robust system may affirmatively address those priorities by, for example, implementing effective 
measures to prevent diversion of marijuana outside oftbe regulated system and to other states, 
prohibiting access to marijuana by minors, and replacing an illicit marijuana trade that funds 
criminal enterprises wlth a tightly regulated market in which revenues are tracked and accounted 
for. In those circumstances, consistent with the traditional allocation of federal-state efforts in 
this area, enforcement of state law by state and local law enforcement and regulatory bodies 
should remain the primary means of addressing marijuana-related activity. lf state enforcement 
efforts are not sufficiently robust to protect against the harms set forth above, the federal 
government may seek to challenge the regulatory structure itself in addition to continuing to 
bring individual enforcement actions, including criminal prosecutions, focused on those harms. 

The Department's previous memoranda spec.ifically addressed the exercise of 
prosecutorial discretion in states "1th laws authorizing marijuana cultivation and distribution for 
medical use. In those contexts, the Department advised that it likely was not an efficient use of 
federal resources to focus enforcement efforts on seriously ill individuals, or on their individual 
caregivers. In doing so, the previous guidance drew a distinction between the seriously ill and 
their caregivers, on the one hand, and large"scale, for--profit commercial enterprises, on the other, 
and advised that the latter continued to be appropriate targets for federal enforcement and 
prosecution. In drawing this distinction, the Department relied on the common-sense judgment 
that the size of a marijuana operation was a reasonable proxy for assessing whether marijuana 
trafficking implicates the federal enforcement priorities set forth above. 

As explained above, however, both the existence of a strong and effective state regulatory 
system, and an operation's compliance with such a system, may allay tbe threat that an 
operation's size poses to federal enforcement interests. Accordingly, in exercising prosecutorial 
discretion, prosecutors should not consider the size or commercial nature of a marijuana 
operation alone as a proxy for assessing whether marijuana trafficking implicates the 
Department's enforcement priorities listed above. Rather, prosecutors should continue to review 
marijuana cases on a case-by-case basis and weigh all available information and evidence, 
including, but not limited to, whether the operation is demonstrably in compliance with a strong 
and effective state regulatory system. A marijuan~ operation's large scale or for-pro flt nature 
may be a relevant consideration for assessing the extent to which it undermines a particular 
federal enforcement priority. The primary question in all cases - and in all jurisdictions - should 
be whether tbe conduct at issue implicates one or more of the enforcement priorities listed above. 
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Page4 

As with the Department's previous statements on this subject, this memorandum is 
intended solely as a guide to the exercise of investigative and prosecutorial discretion, This 
memorandum does not alter in any way the Department's authorit)• to enforce federal law, 
including federal laws relating to marijuana, regardless'of state law. Neither the guidance herein 
nor any state or local law provides a legal defense to a violation of federal law, iocluding any 
civil or criminal violation of the CSA. Even iojurisdictions with strong and effective regulatory 
systems, evidence that particular conduct threatens federal priorities will subject that person or 
entity to federal enforcement action, based on the circumstances, This memorandum is not 
interrded to, does not, and may not be relied upon to create any rights, substantive or procedural, 
enforceable at law by any party in any matter civil or crirninal. It applies prospectively lo the 
exercise of prosecutorial discretion in future cases and does not provide defendants or subjects of 
enforcemerrt action with a basis for reconsideration of arty pendirrg civil action or criminal 
prosecutiorr. Firrally, nothing herein precludes investigation or prosecution, even in the absence 
of any one of the factors listed above, in particular circumstances where investigation and 
prosecution otherwise serves an important federal interest. 

cc: Mythili Raman 
Acting Assistant Attorney General, Criminal Division 

Loretta E. L yrrch 
United States Attorney 
Eastern District of New York 
Chair, Attorney General's Advisory Committee 

Michele M, Leonhart 
Administrator 
Drug Enforcement Admlnlstration 

H. Marshall Jarrett 
Director 
Executive Office for United States Attorneys 

Ronald T, Hasko 
Assistant Director 
Criminal Investigative Divisiorr 
Federal Bureau of Investigation 
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Department of the Treasury 
Financial Crimes Enforcement Network 

Guidance 

FIN-2014-G00l 

Issued: February 14, 2014 

Subject: BSA Expectations Regarding Marijuana-Related Businesses 

The Financial Crimes Enforcement Network ("FinCEN") is issuing guidance to clarify Bank 
Secrecy Act ("BSA") expectations for financial institntions seeking to provide services to 
marijuana-related businesses. FinCEN is issuing this guidance in light of recent state initiatives 
to legalize certain marijuana-related activity and related guidance by the U.S. Depaitment of 
Justice ("DOJ") conceming marijuana-related enforcement priorities. This FinCEN guidance 
clarifies how financial institutions can provide services to marijuana-related businesses 
consisteni with their BSA obligations, and aligns the information provided by financial 
institutions in BSA reports with federal and state law enforcement priorities. This FinCEN 
guidance should enhance the availability of financial services for, and the financial transparency 
of, marijuana-related businesses. 

Mari(uana Laws and Law Enforcement Priorities 

The Controlled Substances Act ("CSA") makes it illegal under federal law to manufacture, 
distribute, or dispense marijuana. 1 Many states impose and enforce similar prohibitions. 
Notwithstanding the federal ban, as of the date of this guidance, 20 states and the District of 
Columbia have legalized cettain marijuana-related activity. In light of these developments, U.S. 
Department of Justice Deputy Attorney General James M. Cole issued a memorandum (the 
"Cole Memo") to all United States Attorneys providing updated guidance to federal prosecutors 
concerning marijuana enforcement under the CSA. 2 The Cole Memo guidance applies to all of 
DOJ's federal enfotcement activity, including civil enfol'cement and criminal investigations and 
prosecutions, concerning marijuana in all states. 

The Cole Memo reiterates Congress's detet111ination that marijuana is a dangerous drug and that 
the illegal distribution and sale of marijuana is a serious crime that provides a significant source 
of revenue to large-scale criminal enterprises, gangs, and cartels. The Cole Memo notes that 
DOJ is committed to enforcement of the CSA consistent with those determinations. It also notes 
that DOJ is committed to using its investigative and prosecutorial resources to address the most 

1 Controlled Substances Act, 21 U ,S.C. § 801, et seq, 
2 James M, Cole, Deputy Attorney General, U.S. Department of Justice, Memorandum/Or All United States 
Attorneys: Guidance Regar·ding Afar{iuana Enforcement (August 29, 20 l3 ), m 1ailable at 
http://w\vw,justice.gov/iso/opa/rcsources/3052013829132 7 56857467 .pdf 
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significant threats in the most effective, consistent, and rational way. In furtherance of those 
objectives, the Cole Memo provides guidance to DO.I attorneys and law enforcement to focus 
their enforcement resources on persons or organizations whose conduct interferes with any one 
or more of the following important priorities (the "Cole Memo priorities"): 3 

• Preventing the distribution of marijuana to minors; 
• Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, 

and cartels; 
• Preventing the diversion of marijuana from states where ii is legal under state Jaw in some 

form to other states; 
• Preventing state-authorized marijuana activity from being used as a cover or pretext for the 

trafficking of other illegal drugs or other illegal activity; 
• Preventing violence and the use of :fireanns in the cultivation and distribution of marijuana; 
• Preventing drugged driving and the exacerbation of other adverse public health 

consequences associated with marijuana use; 
• Preventing the growing of marijuana on public lands and the allendant public safety and 

environmental dangers posed by marijuana production on public lands; and 
• Preventing marijuana possession or use on federal propetiy. 

Concu1Tently with this FinCEN guidance, Deputy Attorney General Cole is issuing supplemental 
guidauce directing that prosecutors also consider these enforcement priorities with respect to 
federal money laundering, unlicensed money transmitter, and BSA offenses predicated on 
marijuana-related violations ofthc CSA.4 

Providing Financial Services to Madjuana-Related Businesses 

This FinCEN guidance clarifies how financial institutions can provide services to marijuana
related businesses consistent with their BSA obligations, In general, the decision to open, close, 
or refuse any particular account or relationship should be made by each financial institution 
based on a number of factors specific to that institution. These factors may include its particular 
business objectives, an evaluation of the risks associated with offering a particular product or 
service, and its capacity to manage those risks effectively. Thorough customer <lue diligence is a 
critical aspect of 1naking this assessment. 

In assessing the risk of providing services to a marijuana-related business, a financial institution 
should conduct customer due diligence that includes: (i) verifying with the appropriate state 
authorities whether the business is duly licensed and registered; (ii) reviewing the license 
application (and related documentation) submitted by the business for obtaining a state license to 
operate its marijuana"related business; (iii) requesting from state licensing and enforcement 
authorities available infonnation about the business and related parties; (iv) developing an 
understanding of the normal and expected activity for the business, including the types of 

3 The Cole Memo notes that these enforcement priorities arc listed in general terms; each encompasses a variety of 
conduct that mov met'it civil or criminal enforceme1lt of the CSA, 
4 Jnmcs M, Cot¢, Dci:,uty Ai.tomcy General, U.S. Department of Justice, MemorandumjOrAll United States 
Attorneys: Guidance Regarding Marijuana Related Financictl Crimes (February 14, 2014), 

2 
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products to be sold mid the type of customers to he served (e,g,, medical versus recreational 
cwstorners); (v) ongoing monitoring of publicly available somccs for adverse information about 
the business and related patties; (vi) ongoing m011itoring for suspicious activity, including for 
any of the red flags described in this guidance; and (vii) refreshing infmmation obtained as part 
of customer due diligence on a periodic basis and commensurate with tlle risk. With respect to 
information regarding state liccnsmc obtained in connection with such customer due diligence, a 
financial institntion may reasonably rely on the accuracy of information provided by state 
licensing authorities, where states make such information available, 

As part of its customer due diligence, a fmancial institution should consider whether a 
marijuana-related business implicates one of the Cole Memo priorities or violates state law. This 
is a particularly importai1t factor for a financial institution to consider when assessing the risk of 
providing financial services to a marijuana-related business, Considering this factor also enables 
the fina11cial instituti011 to provide iuformation in BSA reports periinent to law enforcement's 
priorities, A financial institution that decides to provide financial services to a marijuana-related 
business would be required to file suspicious activity reports ("SARs") as described below. 

Filing Susl)idous Activilv Reports on Mariiuana-Rclatcd Businesses 

The obligation to file a SAR is unaffected by any state law that legalizes marijuana-related 
activity. A financial institutiou is required to file a SAR if, consistent with FinCEN regulations, 
the financial institution !mows, suspects, or has reason to suspect that a trat1Saction conducted or 
attempted by, at, or through the financial institntion: (i) involves funds derived from illegal 
activity or is an atiempt to disguise funds derived from illegal activity; (ii) is designed to evade 
regulations promulgated under tl1c BSA, or (iii) lacks a business or apparent lawfol purpose.' 
Because federal law prohibits the distribution and sale of marijuana, financial transactions 
involving a marijuana-related business would generally involve funds derived from illegal 
activity, Therefore, a financial institution is required to file a SAR on activity involviug a 
marijuana-related business (including those duly licensed under state law), in accordance with 
this guidance and FinCEN's suspicious activity reporting requirements and related thresholds, 

One of the BSA's purposes is to rnquire financial institntions to file repo1is that a.re highly useful 
in criminal investigations and proceedings. The guidance below fu1thcrs this objective by 
assisting financial institutions in determiniug how to file a SAR that facilitates law 
enforcement1s access to infonnation pertinent to a priority. 

"Mariil{ana Limited" SARFi/!!1g,1 

A financial institution providing financial services to a marijuana-related business that it 
reasonably believes, based on its customer due diligence, does not implicate one of the Cole 
Memo priorities or violate state law should file a "Marijt1ana Limited" SAR. The content of this 

5 See, e.g., 31 CFR § 1020.320, Fittancial institutions shall file with FinCENj to the extent and in the manner 
required, a report of any suspicious transaction relevant to a possible violation of !aw or regulation, A financial 
institution may also file wilh FinCEN a SAR with respccl to any suspicious transaction that it believes is l'Clevat1t to 
the possible violation of any law or regulation but whose reporting is 11ol required. by FinCEN regulations, 

3 

A-249 

Case 18-859, Document 35-1, 06/01/2018, 2316044, Page251 of 261



Case 1:17-cv-05625-AKH Document 23-9 Filed 09/06/17 Page 5 of 8 

SAR should be limited to the following information: (i) identifying irformation of the subject 
and related parties; (ii) addresses of the subject and related parties; (iii) the fact that the filing 
institution is filing the SAR solely because the subject is engaged in a marijuana-related 
business; and (iv) the fact that no additional suspicious activity has been identified. Financial 
institutions should use the term "MARIJUANA LIMITED" in the narrative section, 

A financial institution should follow FinCEN's existing guidance on the timing of filing 
continuing activity reports for tbe same activily initially reported on a "Marijuana Limited" 
SAR. 6 The continuing activity rcpol't may contain the same limited content as the initial SAR, 
plus details about the amount of deposits, withdrawals, and transfers in the account since the last 
SAR. However, if, in the course of conducting customer due diligence (including ongoing 
monitoring for red flags), the financial institution detects changes in activity that potentially 
implicate one of the Cole Memo priorities or violate state law, the financial institution should file 
a "Marijuana Priority" SAR. 

"Mari/uana Prioritv" SAR Filings 

A financial institution filing a SAR on a marijuana-related business that it reasonably believes, 
based on its customer due diligence, implicates one of the Cole Memo priorities or violates state 
law should file a "Marijuana Priority" SAR, The content of this SAR should include 
comprehensive detail in accordance with existing regulations and guidance. Details particularly 
relevant to law enforcement in this context include: (i) identifying information of the subject and 
related patties; (ii) addresses of the subject and related parties; (iii) details regarding the 
enforcement priorities the financial institution believes have been implicated; and (iv) dates, 
amounts, and other relevant details of financial transactions involved in the suspicious activity. 
Financial institutions should nse the term "MARIJUANA PRIORITY" in the narrative section to 
help law enforcement distinguish these SARs. 7 

"Marliuww Termina/(011" Sdl!_Filings 

If a financial institution deems it necessary to terminate a relationship with a IDJlrijuana-relatcd 
business in order to maintain an effective ,mti-money laundering compliance program, it should 

6 Frequently Asked Questions Regarding the FinCEN Suspiclous Activity Report (Question #16), available at: 
http;//:finccn.gov/wlrntsnew/html/sar _ faqs.html (providing guidonce on the filit1g timeframe for submitting a 
continuing activity rnport). 
7 Fi11CEN recognizes that a fina11cial institutlon filing a SAR on a marijuana-related business may not alwa.ys be 
well-posiHoned to dete11ni11e whether the business implicates one of the Cole Memo priorities or violates state !aw1 

and thus which terms would be most appropriate to include (i.e., !<Marijuana Limitedu or "MariJllana Priority"). For 
examplei a :financial institution cmtld be providing services to ~nolhc1· d{.1mestfo fmanci.al institution th.it, in tum1 

provides financial services to a mllri]uaua~rela!td _busine~s, Similarly, a financial institution could be providing 
services to a non-financial customet' that provides goods or services to a nwrijuann-rclo.1cd-lius:incss (e.g., a 
commercial landlord thnt leases properly to a marijmma-rclated business), In such cirnumstances where services ate 

bei~ cprovided indirnctly, the financial institl1tion iuay file SARs bnscd on existing regulations and guidance without 
distinguishing between 1'Marijmma Li111lted" and .;Marijtumu Priority." Whether the fti_11tncinl inmitution decides to 
provide indirect services to a marijuana-related business is <t risk~ba.scd dc-cision thal <fopends on a trnrnbcr of factors 
specific to that institnti~1n 311d the rclcvan! citcumstances, In making this decision, the institution should c01lsider 
the Cole Memo priorities, to the extent applicable. 

4 
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file a SAR and note in the narrative the basis for the tennination. Financial institutions should 
use the term "MARIJUANA TERMINATION" i11 the narrative section. To the extent the 
fu,ancial institution becomes aware that the marijuana-related business seeks to move to a 
second financial institution, FinCEN urges the first institution to use Section 314(6) voluntary 
infonnation shariitg (ifit qualifies) to alert the second fi1iancial institution of potential illegal 
activity, See Section 314(b) Facr Sheet for more infonnation.' 

RedFlags to Distinguish Priority SAJJ.!i 

The following red flags indicate that a marijuana-related business may be engaged in activity that 
implicates one of the Cole Memo priorities or violates state law. These red flags indicate only 
possible signs of such activity, and also do not constitute an exhaustive list. It is thus important 
to view any red flag(s) in the context of other indicators and facts, such as the financial 
institution's knowledge about the underlying patties obtained through its customer due diligence. 
Further, the presence of any of these red flags in a given transaction or business arrangement 
may indicate a need for additional due diligence, which could include seeking information from 
other involved financial institutions under Section 314(b). These red flags are based primarily 
upon schemes and typologies described in SARs or identified by our law enforcement and 
regulatory partners, and may be updated in future guidance. 

• A customer appears to be using a state-licensed marijuana-related business as a front or 
pretext to launder money derived from other criminal activity (i.e., not related to 
marijuana) or derived from marijuana-related activity not permitted under state law. 
Relevant indicia could include: 

o The business receives substantially more revenue than may reasonably be 
expected given the relevant limitations imposed by the state in which it operates. 

o The business receives substantially more revenue than its local competitors or 
than might be expected given the population demographics. 

o The business is depositing more cash than is commensurate with the amonnt of 
marijuana-related revenue it is reporting for federal and state tax purposes. 

o The business is unable to demonstrate that its revenue is derived exclusively from 
tl1e sale of marijuana in compliance with state law, as opposed to revenue derived 
from (i) the sale of other illicit drugs, (ii) the sale of marijuana not in compliance 
with state law, or (iii) other illegal activity, 

o The business makes cash deposits or withdrawals over a short period of time that 
are excessive relative to local competitors or the expected activity of the business. 

8 [nformation Sharing Between Financial Institutions: Section 314(b) Fact Sheet, available at: 
http: 1/flnccn .gov/., tatuies _J'egs/patriotlpd/13 14 bjactsheet,pqf. 
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o Deposits apparently strnctured to avoid Currency Transaction Repmt ("CTR") 
requirements, 

o Rapid movement of funds, such as cash deposits followed by immediate cash 
withdrawals. 

o Deposits by third patties with no apparent connection to the accountholder, 

o Excessive commingling of funds with the personal account of the business's 
owner(s) or manager(s), or with accounts of seemingly unrelated businesses, 

o Individuals conducting transactions for the business appear to be acting on behalf 
of other, undisclosed patties of interest, 

o Financial statements provided by the business to the financial institution are 
inconsistent with actual account activity. 

o A surge in activity by third parties offering goods or services to marijuana-related 
businesses, such as equipment suppliers or shipping serviccrs, 

• The business is unable to produce satisfactory documentation or evidence to demonstrate 
that it is duly licensed and operating consistently with state law, 

• The business is unable to demonstrate the legitimate source of significant outside 
investments. 

• A customer seeks to conceal or disguise involvement in marijuana-related business 
activity, For example, the customer may be using a business with a non-descript name 
(e.g., a t'consultingt "holdingt or "managemenf' company) that purports to engage in 
commercial activity unrelated to mat·ijuana, but is depositing cash that smells like 
marijuana, 

• Review of publicly available sources and databases about the business, its ownei{s), 
manager(s), or other related parties, reveal negative info1mation, such as a criminal 
record, involvement in the illegal purchase or sale of drugs, violence, or other potential 
c01mections to illicit activity. 

• The business, its owner(s), manager(s), or other related parlies are, or have been, subject 
to an enforcement action by the state or local authorities responsible for administering or 
enforcing matijuat1a-related laws or regulations. 

• A marijuana-related business engages in international or interstate activity, including by 
receiving cash deposits from locations outside the state in which the business operates, 
making or receiving frequent or large interstate transfers, or othe1wise transacting with 
persons or entities located in different states or countries, 
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• The owner(s) or managcr(s) of a marijuana-related business reside outside the state in 
which the business is located. 

• A marijuana-related business is located Oil federal property or the marijuana sold by the 
business was grown on federal property. 

• A marijuana-related business's proximity to a school is not compliant with state law. 

• A marijuana-related business pmporting to be a "non-proftt'1 is engaged in commercial 
activity inconsistent with that classification, or is making excessive payments to its 
manager(s) or employce(s). 

Currency Transaction Reports and Form 8300's 

Financial institutions and other persons subject to FinCEN's regulations must report currency 
transactions in connection with mal'ijuana-related businesses the same as they would ill any other 
context, collsistent with existing regulations and with the same thresholds that apply. For 
example, banks and money services businesses would need to file CTRs Oil the receipt or 
withdrawal by ally person of more than $10,000 in cash per day. Similarly, any person or entity 
engaged in a non-financial trade or business would need lo report transactions in which they 
receive more than $10,000 in cash and other 111oneta1y instruments for the purchase of goods or 
services oil FinCEN Form 8300 (Report of Cash Payments Over $10,000 Received in a Trade or 
Business). A busilless engaged in marijuana-related activity may not be treated as a non-listed 
business under 31 C.F.R. § 1020.315(e)(8), and therefore, is not eligible for collsideration for an 
exemptioll with respect to a bank's CTR obligations under 31 C.F,R. § 1020.315(6)(6), 

* * * * * 

FinCEN's enforcement priorities in connection with this guidance will focus on matters of 
systemic or significallt failures, and not isolated lapses in technical compliance. Financial 
institutions with questions about this guidance are encouraged to contact FinCEN's Resource 
Center at (800) 767-2825, where industry questiolls can be addressed and monitored for the 
purpose of providing any necessary additional guidance. 
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BEFORE THE UNITED STATES DEPARTMENT OF JUSTICE 
INFORMATION QUALITY GUIDELINES STAFF 

) 
Re: DEA's "The Dangers and Consequences ) 
of Marijuana Abuse" and "Drugs of Abuse" ) 

) 

----~----------> 

REQUEST FOR CORRECTION OF INFORMATION DISSEMINATED 
BY DEA REGARDING MARIJUANA (CANNABIS) 

INFORMATION QUALITY ACT REQUEST FOR CORRECTION 

DATE: DECEMBER 5, 2016 

SUBMITTED BY: AMERICANS FOR SAFE ACCESS FOUNDATION 

Attorneys for Petitioner 

Vickie L. Feeman 
vfeeman@orrick.com 
Rick Fukushima 
rfukushima@orrick.com 
Alex Fields 
afields@orrick.com 
Orrick, Herrington & Sutcliffe LLP 
I 000 Marsh Road 
Menlo Park, CA 94025 
Phone: (650) 614-7400 

Executive Director for Petitioner 

Steph Sherer 
1624 U Street, NW 
Suite 200 
Washington, D.C. 20009 
Phone: (202) 857-4272 
Fax: (202) 618-6977 
iufo@safeacccssnow.org 
Americans for Safe Access 
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Request for Correction Pursuant to the DOJ's Information Quality Guidelines 

ISSUE 

The Drug Enforcement Agency's ("DEA") website (dea.gov) contains inaccurate statements that 
do not meet the standards of quality required by the Department of Justice ("DOI") and Office of 
Management and Budget ("OMB") under the Infotmation Quality Act ("JQA"). In particular, 
the DEA continues to disseminate certain statements about the health risks of medical cannabis 
use that have been incontrovertibly refuted by the DEA itself in its recent "Denial of Petition to 
Initiate Proceedings to Reschedule Marijuana" (the "DPR"), issued August 12, 2016. In fact, the 
DEA's recent statements confirm scientific facts about medical cannabis that have long been 
accepted by a majority of the scientific community. Accordingly, Americans for Safe Access 
("ASA") requests that the DEA correct or remove from the <lea.gov website the inaccurate 
statements described below in Section Il (a)-(d). At minimum, the corrections should comport 
with the DEA's statements in the DPR. 

PETITIONER 

Americans for Safe Access Foundatio11 ("ASA"), a non-profit advocacy group that represents the 
interests of medical cannabis patients and caregivers, files this Request for Correction of 
inaccurate infonnation, disseminated by the DEA, relating to certain purported health effects of 
cannabis use. ASA brings this action on behalf of patients, their families, medical providers, 
scientists, and veterans across the United States who are deeply and immediately affected by the 
DEA's controverted statements. The seriously ill patients that ASA represents suffer variously 
from cancer and the side-effects of its treatments, multiple sclerosis, HIV/ AIDS, spinal injury, 
chronic seizures, and other medical conditions that produce chronic pain, nausea, loss of appetite 
and spasticity, Many of these persons who use medical cannabis to treat these symptoms do not 
respond to conventional treatment options, cannot tolerate certain medications, or have serious 
health needs not treatable by pharmaceutical medicine. If patients, who currently have access to 
medical cannabis under state programs, were to lose access, they wonld be irreparably harmed. 
And, patients in need of medical cannabis, but without access, are already being seriously 
harmed. 

The DEA's misinformation informs lhe opinions and actions of Congress, As a result of this 
misinformation, there is a substantial risk that Congress will fail to reauthorize the Rohrabacher
Farr Medical Cannabis Amendment ("the An1endment") ( discussed below)-failure to 
reauthorize would encourage the DOJ to dismantle state medical cannabis systems and prosecute 
medical cannabis users and providers throughout the nation. Furtbe1IDore, the CARERS Act 
( discussed below) has yet to receive a vote, due in part to the dissemination of DEA 
misinformation. ASA's members reside in every United States Congressional District-they 
have been negatively affected by Congress' continuing refusal to hold a vote on lhe CARERS 
Act, and they will be negatively affected by Congress' failure to reautl1orize the An1endment. 
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RELIEF REQUESTED 

ASA requests corrections to DEA disseminated information as descdbed in Section 11 (a)-(d). 

ASA files this Request for Correction pursuant to tl1e Infonnation Quality Act amendments to 
the Paperwork Reduction Act, 44 U.S.C. § 3516 Statutory and Historical Notes, P.L. 106-554 
("Information Quality Act"), as implemented through the Office of Management and Budget's 
"Guidelines for Ensudng and Maximizing the Quality, Objectivity, Utility, and Integrity of 
Information Disseminated by Federal Agencies," 67 Fed. Reg. 8452 (Feb. 22, 2002) ("OMB 
Guidelines"), and the "DOJ Information Quality Guidelines," 
bttps://www.justice.gov/iqpr/infonnation-quality (''DOJ Guidelines"). 

FACTUAL BACKGROUND 

For years, the DEA has published scientifically inaccurate information about the health effects of 
medical cannabis, directly influencing 'the action - and inaction - of Congress. The 
Compassionate Access, Research Expansion, and Respect States Act ("CARERS") is a prime 
example. Three senators introduced CARERS in March 2015 and an identical bill was 
introdnced in the House later that month. TI1e legislation seeks to protect patient access to 
medical cannabis in states with existing medical cannabis programs from federal intervention, 
thereby codifying the collection ofDOJ memoranda that currently govern federal policy of 
medical cannabis enforcement against the states.1 Notably, CARERS wonJd also reschedule 
cannabis from Schedule I to Schedule II status, thus easing cunent restrictions on medical and 
scientific research of the substance.2 Furthermore, the Act would exclude cannabidiols (cannabis 
derivatives with less than 0.3% THC conten1) from the definition of carrnabis entirely,' pcnult 
businesses acting in conformity with state cannabis laws l<l access banking services,' mandate 
the issuance of additional lfoeuses to cnJtivate ca1mabis for FDA apJ'rovcd 1-esearch,

5 
aild grttnl 

YA dependent veterans access to state medical cannabis programs.' 

Since the CARERS Act was introduced in March of 2015, it has received additional support in 
the Senate and House, but it seems unlikely that there will be a formal vote on the bill before the 
new administration commences in January 2017. Proponents of the Act believe that it is less 
likely to pass once tbe new Congress is sworn in and the new administration takes control. The 
House bill is sitting in four committees and subcommittees; the Senate analc,g sits in tile Senate 
Judiciary Committce.7 Committee leader.ship in boU1 chambers have denied the respective bills a 

1 httos:!/www.conQrcss.gov/bUVl l4th-congrcss/sc:uatc-b1ll/683/tcxt, at Section 2 (The Controlled Substances Act, 
"shall not apply (o any person ncting in compliance with State law relating to the production, possession, 
distribution, dispensation, administration, laboratory testing, or delivery of medical marihuana.''). 
1 id. at Section 3. 
3 Id, at Sec(lOn 4. 
4 ld. at Section 6. 

5 Id. at Section 7. 
6 Jd, at Section 8. 
7 H.R. 1538 has been assigned to the (1) House Energy and Commerce Subcommittee on Health; (2) House 
Judiciary Subcommittee on Crime, Terrorism, Homeland Security, and Investigations; (3) House Financial Services 
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UNITED STATES DISTRJCT COURT 
SOUTHERN DISTRICT OF NEW YORK 

MARVIN WASHINGTON, et aL, 

Plaintiffs, 

-v-

JEFFERSON BEAUREGARD SESSIONS, Ill, 
et aL, 

Defendants. 

17 Civ. 5625 (AKH) 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that upon the accompanying Memorandum of Law _in Support 

of Defendants' Motion to Dismiss, Defendants the United States of America; Jefferson B. 

Sessions, Ill, in his official capacity as Attorney General of the United States; the United States 

Depattment of Justice; Robert W. Patterson, 1 in his official capacity as the Acting Administrator 

of the Drug Enforcement Administration ("DEA"); and the DEA (collectively, "Defendants"), 

hereby move this Court for an order dismissing the Amended Complaint pursuant to Rules 8, 

12(6 )(l ), and 12(6 )( 6) of the Federal Rules of Civil Procedure. 

PLEASE TAKE FURTHER NOTICE that, pursuant to the Court's order dated 

September 20, 20 l 7, Plaintiffs' opposition must be filed by November 3, 2017, and Defendants' 

reply must be filed by November 15, 2017. Dkt. No. 33. 

1 Pursuant to Fed. R. Civ. P. 25(d), Robert W. Patterson, in his official capacity as Acting 
Administrator of the DEA, is automatically substituted as a defendant for Charles Rosenberg. 
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Dated: October 13, 2017 
New York, New York 

JOONH.KIM 
Acting United States Attorney for the 
Southern District of New York 
Attorney for the Defendants 

By: is/ Samuel Dolinger 

2 

SAMUEL DOLINGER 
REBECCA S. TINIO 
Assistant United States Attorneys 
86 Chambers Street, 3rd Floor 
New York, New York 10007 
Tel.: (212) 637-2677/2774 
E-mail: samuel.dolinger@usdoj.gov 

rebecca.tinio@usdoj.gov 
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18-CV-859 
IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

MARVIN WASHINGTON, DEAN BORTELL, 
as Parent of Infant ALEXIS BORTELL; 
JOSE BELEN; SEBASTIEN COTTE, 
as Parent of InfantJAGGER COTTE; 

and CANNABIS CULTURAL ASSOCIATION, INC., 
Plaintiffs-Appellants. 

-v.-

JEFFERSON BEAUREGARD SESSIONS, III, 
in his official capacity as United States Attorney General; 

UNITED STATES DEPARTMENT OF JUSTICE; 
ROBERT W PATTERSON, in his 

official capacity as the Acting Director of the Drug 
Enforcement Administration; 

UNITED STATES DRUG ENFORCEMENT 
ADMINISTRATION; and the 

UNITED STATES OF AMERICA, 
Defendants-Appellees. 

ON APPEAL FROM THE DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

APPENDIX (VOLUME 2 OF 2) FOR PLAINTIFFS-APPELLANTS 

Michael S. Hiller Joseph A. Bondy 
Lauren A. Rudick Law Offices of Joseph A. Bondy 
Fatima V Afia 1841 Broadway 
Jason E. Zakai Suite 910 
Hiller PC New York, New York 10023 
600 Madison Avenue 
New York, NY 10022 Pro Bono Counsel to Plaintiffs-Appellants 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

DOC!JME.\T 

ELECTRONIC~µ;f FILED 

DOC II: :::-"""'=~--,-+,.~, 
DATE FrtEo, zlz b/t z ---------------•--•-------------- X 

MARVIN WASHINGTON, et al., 

Plaintiffs, 

-against-

JEFFERSON BEAUREGARD SESSIONS, Ill, et 
al., 

Defendants. 
-------------------------·------- X 

ALVIN K. HELLERSTEIN, U.S.D.J.: 

, I 

OPINION AND ORDER 
GRANTING MOTION TO 
DISMISS 

17 Civ. 5625 (AKH) 

Plaintiffs Marvin Washington, Dean Bortell, Alexis Bortell, Jose Belen, Sebastien 

Cotte, Jagger Cotte, and the Cannabis Cultural Association, Inc. ("Plaintiffs") filed this action on 

July 24, 2017. Broadly stated, plaintiffs assert an as-applied constitutional challenge to the 

Controlled Substances Act ("CSA"), 21 U.S.C. § 801 et seq., which classifies marijuana as a 

Schedule I drug-the highest level of drug classification. Plaintiffs attempt to demonstrate the 

CSA's constitutional infirmity in a number of ways, but the graveman of the complaint is that the 

current scheduling of marijuana viola.tes due process because it lacks a rational basis. 

On September 8, 2017, plaintiffs moved the Court for an order to show cause why 

a temporary restraining order should not issue. The Court denied plaintiffs' motion that same 

day, and issued a summary order confirming that result on September 11, 2017. See Order 

Denying a Temporary Restraining Order, ECF 26. After initially indicating a willingness to 

proceed into discovery, the Court reconsidered and entered a briefing schedule advancing 

defendants' motion to dismiss the complaint, see Order, ECF 33, filed October 13, 2017 under 

Federal Rules 12(b)(I) and 12(6)(6). The Court held oral argument on February 14, 2018. For 

the reasons discussed in this opinion, the defendants' motion to dismiss the complaint is granted. 
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Background 

In response to President Nixon's "war on drugs," Congress passed the 

Comprehensive Drug Abuse and Control Act of 1970. Gonzafrs v. Raich, 545 U.S. 1, 10 (2005). 

"Title II of the Act, codified at 21 U.S.C. § 801 et seq., is the Controlled Substances Act 

('CSA'), and it 'repealed most of the earlier antidrug laws in favor of a comprehensive regime to 

combat the international and interstate traffic in illicit drugs."' United States v. Green, 222 F. 

Supp. 3d 267,271 (W.D.N.Y. 2016) (quoting Raich, 545 U.S. at 7, 12). Congress made a 

number of findings associated with the CSA, including that "[t]he illegal importation, 

manufacture, distribution, and possession and improper use of controlled substances have a 

substantial and detrimental effect on the health and general welfare of the American people," 

21 u.s.c. § 802(2), 

"The Act covers a large number of substances, each of which is assigned to one of 

five schedules; this statutory classification determines the severity.of possible criminal penalties 

as well as the type of controls imposed." United States v, Kiffer, 477 F.2d 349, 350 (2d Cir. 

1973); see also 21 U.S.C. § 812(a). When the CSA was enacted, Congress classified marijuana 

as a Schedule I drug. "This preliminary classification was based, in part, on the recommendation 

of the Assistant Secretary of [the Department of Health, Education, and Welfare] that marihuana 

be retained within schedule I at least until the completion of certain studies now underway." 

Raicl,, 545 U.S. at 14 (internal quotation marks omitted). In order to fall within Schedule I, 

Congress determine~ that a drug must have: ( l) "a high potential for abuse," (2) "no currently 

accepted medical use in treatment in the United States," and (3) "a lack of accepted safety for use 

of the drug or other substance under medical supervision." 21 U.S.C. § 812(b)(l), The chart 

below describes the CSA's various schedules and the findings required for each: 

2 
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Statutory Factors Examples 

Schedule I High potential for abuse, no currently accepted Heroin, LSD, 

medical use in treatment, and a lack of Marijuana 

accepted safety for use of the drug under 

medical supervision, See 21 U.S.C. § 812(b)(l). 

Schedule II High potential for abuse, some currently Morphine, Codeine, 

accepted medical use in treatment, and abuse Amphetamine 

may lead to severe psychological or physical (Adderall ®), 

dependence. See 21 U,S.C, § 812(b)(2). Methamphetamine 

(Desoxyn ®) 

Schedule III Potential for abuse less than substances in Tylenol with Codeine 

Schedules I and II, some currently accepted ®1 Ketamine, 
medical use in treatment, and abuse may lead Anabolic Steroids 

to moderate or low physical dependence or 

high psychological dependence. 
See 21 U,S.C. § 812(b)(3). 

Schedule IV Potential for abuse less than substances in Alprazolam (Xanax 

Schedule III, some currently accepted medical ®), Diazepam 

use in treatment, and abuse may lead to limited (Valium®) 

physical or psychological dependence, 

See 21 U.S.C. § 812(b)(4), 

Schedule V Potential for abuse less than substances in Robitussin AC ® 

Schedule IV, some currently accepted medical 

use in treatment, and abuse may lead to limited 

physical or physical dependence. 
See 21 U.S.C, § 812(b)(5). 

After placing marijuana in Schedule 1, "Congress established a process for 

reclassification, vesting the Attorney General with the power to reclassify a drug 'on the record 

after opportunity for a hearing."' Green, 222 F. Supp. 3d at 271 (quoting 21 U .S,C. § 811 (a)). 

Before beginning the reclassification process, the Attorney General must seek a scientific and 

medical evaluation from the Secretary of Health and Human Servkcs ("HHS"), whose findings 

are binding on the Attorney General. Id.§ 81 l(b). In the relevant implementing regulations, the 

3 
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Attorney General has delegated this reclassification authority to the Drug Enforcement Agency 

("DEA"). See 28 C.F.R. § O. !OO(b ). 

The CSA also provides an avenue for interested parties to petition the DEA to 

reclassify drugs, consistent with the medical and scientific data provided by HHS. See 21 U.S.C. 

§ 811 (a) (providing that the Attorney General may reclassify drugs after an on the record hearing 

"on the petition of any interested party"); see also 21 C.F.R. § 1308.43(a). If a petitioner 

receives an adverse ruling from the DEA, 21 U.S.C. § 877 provides for judicial review of the 

DEA's determination in the D.C. Circuit, or another appropriate Circuit: 

All final determinations, findings, and conclusions of the 

Attorney General under this subchapter shall be final and 

conclusive decisions of the matters involved, except that any 

person aggrieved by a final decision of the Attorney General may 

obtain review of the decision in the United States Court of Appeals 

for the District of Columbia or for the circuit in which his principal 

place of business is located upon petition filed with the court and 

delivered to the Attorney General within thirty days after notice of 

the decision. Findings of fact by the Attorney General, if supported 

by substantial evidence, shall be conclusive. 

"Despite considerable efforts to reschedule marijuana, it remains a Schedule I 

drug." Raich, 545 U.S. at 15. "As of 2005, the D.C. Circuit Court of Appeals had reviewed 

petitions to reschedule marijuana on five separate occasions over the course of 30 years, [and 

upheld] the DEA's determination in each instance." Green, 222 F. Supp. 3d at 272. In 2011, the 

DEA denied a rescheduling petition, see Denial of Petition to Initiate Proceedings to Reschedule 

Marijuana, 76 Fed. Reg. 40,552 (July 8, 2011), and the D.C. Circuit upheld the DEA's 

determination in Americans for Safe Access v. Drug Enforcement Administration, 706 F.3d 438, 

449 (D.C. Cir. 2013). The DEA denied another rescheduling petition as recently as 2016. See 
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Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 81 Fed. Reg. 53,767 (Aug. 

12, 2016). 1 

Discussion 

Defendants filed a motion to dismiss the complaint under Federal Rules 12(b)(l) 

and (b)(6). In ruling on a motion to dismiss, the cowt must accept the factual allegations in the 

complaint as true and draw all reasonable inferences in favor of the nonmoving party. Gregory 

v. Daly, 243 F.3d 687,691 (2d Cir, 2001), as amended(Apr. 20, 2001). In order to survive a 

motion to dismiss, "a complaint must contain sufficient factual matter, accepted as true, to 'state 

a claim to relief that is plausible on its face."' Ashcroft, 556 U.S. at 678 (quoting Bell At/. Corp. 

v. Twombly, 550 U.S. 544,570 (2007)). "A claim has facial plausibility when the plaintiff pleads 

factual content that allows the comt to draw the reasonable inference that the defendant is liable 

for the misconduct alleged." Id. 

A. Exhaustion and Plaintiffs' Rational Basis Claim 

Properly understood, plaintiffs have raised a collateral challenge to the 

administrative decision not to reclassify marijuana. As such, plaintiffs' claim premised on the 

factors found in Section 812 of the CSA is barred because plaintiffs failed to exhaust their 

administrative remedies. Even if the Court were to reach the merit of plaintiffs' rational basis 

claim, l hold that plaintiffs have failed to state a claim under Rule 12(6 )( 6 ). 

The parties first present a threshold question of statutory interpretation, the 

resolution of which illustrates that plaintiffs' claim is an administrative one, not one premised on 

the constitution. Plaintiffs contend that, in analyzing the rationality of the CSA, Congress should 

be bound by the factors set out in 21 U.S.C. § 8 l 2(b )(I), which include a finding that a drug has 

1 It appears that one challenge to the DEA 's detennination was filed in the Tenth Circuit, btit the petition was 
dismissed as untimely. See Order, Krumm v DEA, 16-9557 (JDlh Cir, Dec, 15. 2016), 
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"no currently accepted medical use in treatment in the United States." Alternatively, defendants 

suggest that the Section 812 factors apply only to reclassification determinations by the Attorney 

General, as set forth in 21 U.S.C. § 81 l(a). Put differently, the question is whether the statutory 

factors outlined in Section 812(b)(l) are imputed into the constitutional analysis, thereby binding 

Congress to particular factors in conducting rational basis review. 

A fair reading of the statute reveals that the factors set out in Section 812 apply 

only to the Attorney General's reclassification proceedings~they do not bind Congress on 

rational basis review. As explained above, 21 U.S.C. § 81 l(a) vests the Attorney General with 

the authority, through his or her designated agent, to reclassify patticular drugs if he or she: (1) 

"finds t_hat such drug or other substance has a potential for abuse, and," (2) "makes with respect 

to such drug or 0th.er substance the findings prescribed by subsection (b) of section 812 of this 

title." And 21 U .S.C. § 812(6) states that "[t ]he findings required for each of the schedules are as 

follows," and thereafter lists the three relevant factors, including, as relevant here, whether the 

drug has any cnrrently accepted medical uses. Read in context with Section 81 l(a), it is clear 

that the factors listed in 21 U.S.C. § 812(6)(1) were intended to apply only to the executive 

officials in reclassification proceedings. 

More fundamentally, as a constitutional matter I am persuaded by the logic of the 

opinion of Judge Wolford of the Western District of New York in United States v. Green, who 

analyzed this question as follows: 

It is difficult to conclude that marijuana is not currently 
being used for medical purposes-it is. There would be no rational 
basis to conclude otherwise. And if that were the central question 
in this case, Defendants' argnment would have merit-but it is not 
the central question .... The issue is not whether it was rational for 
Congress or the DEA to conclude that there is no currently 
accepted medical use for marijnana-that would be the issue if a 
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claim were brought in a circuit court challenging the DEA's 
administrative determination. Rather, the constitutional issue for 

equal protection purposes is, simply, whether there is any 
conceivable basis to support the placement of marijuana on the 
most stringent schedule under the CSA. 

222 F. Supp. 3d at 275-80. 

By framing their claim in terms of the statutory factors outlined in Section 

812(b )(!), plaintiffs' lawsuit is best understood as a collateral attack on the various 

administrative determinations not to reclassify marijuana into a different drug schedule. As 

such, plaintiffs' claim is barred because plaintiffs failed to exhaust their administrative remedies. 

The exhaustion rule generally requires "that parties exhaust prescribed administrative remedies 

before seeking relief from the federal courts." McCarthy v. Madigan, 503 U.S. 140, 144-45 

(1992); see also Beharry v. Ashcroft, 329 F.3d 51, 56 (2d Cir. 2003), as amended (July 24, 2003) 

("The general rule is that 'a pai1y may not seek federal judicial review of an adverse 

administrative determination until the party has first sought all possible relief within the agency 

itself."' (quoting Howell v. INS, 72 F.3d 288, 291 (2d Cir.1995))). "Exhaustion is required 

because it serves the twin purposes of protecting administrative agency authority and promoting 

judicial efficiency." McCarthy, 503 U.S. at 145. However, because federal coUJts have a 

"virtually unflagging obligation to exercise the jurisdiction given them," three exceptions to the 

exhaustion requirement have emerged. Id. at 146 (internal quotation marks omitted) (quoting 

Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 817-18 (1976)). The 

Supreme Court has explained these exceptions as follows: 

First, requiring resort to the administrative.remedy may 
occasion undue prejudice to subsequent assertion of a court action. 
Such prejudice may result, for example, from an unreasonable or 
indefinite timeframe for administrative action .... Second, an 
administrative remedy may be inadequate because of some doubt 
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as to whether the agency was empowered to grant effective relief. . 

. . Third, an administrative remedy may be inadequate where the 

administrative body is shown to be biased or has otherwise 

predetermined the issue before it. 

Id. 145-49 (internal quotation marks omitted) (quoting Gibson v. Berryhill, 411 U.S. 564, 575 

n.14 (1973)). None of these exceptions applies here. 

Plaintiffs first suggest that the relief they seek-a declaration that the CSA is 

unconstitutional----differs from the relief available in an administrat.ive forum, which is limited to 

rescheduling based on the criteria in 21 U.S.C. § 812(6)(1). But while framed in different terms, 

these two remedies are ultimately two sides of the same coin. Although plaintiffs couch their 

claim in constitutional language, they seek the same relief as would be available in an 

administrative forum-a change in marijuana's scheduling classification-based on the same 

factors that guide the DEA's reclassification determination. As a district court in this Circuit 

recently explained, "[w]hen [this] argument is dissected, it essentially becomes an attack on the 

scheduling of marijuana based on the criteria set forth in the statute." Green, 222 F. Supp. 3d. at 

273. The exhaustion requirement therefore bars plaintiffs' claims. 

To avoid this result, plaintiffs rely on United States v. Kiffer, 477 F.2d 349 (2d 

Cir. 1973). Plaintiffs do so in error. In Kiffer, criminal defendants convicted of marijuana 

possession challenged the constitutionality of the CSA under the rational basis test. Kiffer, 477 

F.2d at 350. Responding to this very exhaustion claim, the Second Circuit held that "the 

administrative route for these appellants would at best provide an uncertain and indefinitely 

delayed remedy," and declined to require administrative exhaustion. Id. at 351-52. But at the 

time Kiffer was decided, the designated executive official had taken the position that he was 

barred by a treaty from even considering a petition to reclassify marijuana. Green, 222 F. Supp. 

3d at 273-74 (noting that "it was doubtful whether an administrative remedy actually existed"); 
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see also Kiffer, 4 77 F.2d at 351-52. The D,C. Circuit later rejected that position, See Na/ 'l Org. 

for Reform of Marijuana Laws (NORML) v. Ingersoll, 497 F,2d 654 (D,C. Cir. 1974); see also 

Nat 'I Org. for Reform of Marijuana Laws (NORML) v. DEA, 559 F.2d 735 (D.C. Cir. l 977). 

Kiffer is also distinguishable on a more fundamental ground: The Court held that 

imposing the exhaustion requirement would also be unduly burdensome to criminal defendants 

challenging their convictions. See Kiffer, 477 F.2d at 353 ("Second, even assuming the existence 

of a viable administrative remedy, application of the exhaustion doctrine to criminal cases is 

generally not favored because of 'the severe burden' it imposes on defendants." ( quoting Mc Kart 

v. United States, 395 U.S. 185, 197 (1969))). Those concerns arc less forceful in the civil 

context, especially given that the DEA no longer takes the position that it is categorically barred 

by a treaty from considering reclassification petitions.' 

Even if the Court were to reach the merits of plaintiffs' rational basis claim, I 

would be bound by precedent to reject it.3 The Second Circuit has already resolved this question 

in Unired States v. Kiffer, 4 77 F.2d at 355-57, which upheld the constitutionality of the CSA. 

Every other court to consider this issue has held similarly.4 Even without the benefit of 

i Plamtiffs also claim that the administrative review process is futile because the relevant executive officials are 
biased against their cause and will not faithfully consider the relevant medical evidence, See F AC, ECF 23, at ,i~ 
357-70, But this claim is undercut by the statutory scheme, which specifically requires these officials to defer to 
HHS on scientific and medical questions. See 21 U.S,C. § 81 I(b). 
3 Plaintiffs rely heavily on United States v. Pickard, 100 F, Supp, 3d 981,996 (E,D. Cal. 2015), for the proposition 
that the CSA is not "msulated from constitutional review by Congressional delegation of authority to an agency to 
consider an administrative petition." But as explained above, by raising this challenge based on the factors set out in 
21 U.S.C. § 812(6 )( l ). plaintiffs' claim is properly understood as a collateral attack on the administrative 
detem1ination not to reclassify marijuana. To the extent that plaintiffs attempt to raise a typical rational basis claim 
based on whether Congress had any conceivable basis to classify marijuana in Schedule 1. which would not be the 
subject of an administrative proceeding, such a claim is barred by precedent., 
'See, e.g, Sacramento Nonprofit Collective v, Holder, 552 F. App'x 680, 683 (9th Cir, 2014) (rejecting rational 
basis challenge to the CSA); Am. for Safe Access, 706 f .3d at 449 (upholding the DEA 's decision not to reclassify 
marijuana in a different schedule under the more stringent "substantial evidence" standard); United States v 
Oakland Cannabis Buyers' Co-op, 259 F. App'x 936,938 (9th Cir. 2007); UmtedStates v. White Plume, 447 F.3d 
l 067, 1075 (8th Cir, 2006) (holding that the CSA 's enforcement against industrial hemp production was rationally 
related to a legitimate government purpose); United States v Greene, 892 F.2d 453,455 (6th Cir. 1989); Umted 
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precedent, it is clear that Congress had a rational basis for classifying marijuana in Schedule I, 

and executive officials in different administrations have consistently retained its placement 

there. 5 For instance, the DEA 's most recent denial of a petition to reclassify marijuana listed a 

number of public health and safety justifications for keeping marijuana in Schedule I. See Denial 

of Petition to Initiate Proceedings to Reschedule Marijuana, 81 Fed. Reg. 53,767 (Aug. 12, 

2016). The reasons offered by the DEA included marijuana's "various psychoactive effects," id. 

at 53,774, its potential to cause a "decrease in IQ and general neuropsychological performance" 

for adolescents who consume it, id., and its potential effect on prenatal development, id. at 

53,775. Even if marijuana has current medical uses, I cannot say that Congress acted irrationally 

in placing marijuana in Schedule I. 

In sum, the Second Circuit has already determined that Congress had a rational 

basis to classify marijuana as a Schedule I drug, see United States v. Kiffer, 477 F.2d at 355-57, 

and any constitutional rigidity is overcome by granting the Attorney General, through a 

designated agent, the authority to reclassify a drug according to the evidence before it and based 

on the criteria outlined in 21 U.S. C. § 812(6 )(1 ). There can be no complaint of constitutional 

error when such a process is designed to provide a safety valve of this kind.6 The argument is 

States v Fry, 787 F.2d 903, 905 ( 4th Cir. 1986); United States v. Fogarty, 692 F.2d 542, 547 (8th Cir. 1982); Umted 
States v Middleton, 690 F.2d 820, 823 ( I Ith Cir. 1982) 
5 Under the rational basis test, "a statutory classification that neither proceeds along suspect lines nor infringes 
fundamental constitutional rights must be upheld against equal protection challenge ifthere is any reasonably 
conceivable state of facts that could provide a rational basis for the classification," F C. C v, Beach Commc 'ns, Inc,, 
508 U.S. 307,313 (1993). "On rational-basis review, a classification in a statute ... comes to {the court} bearing a 
strong presumption of validity ... and those attackmg the rationality of the legislative classification have the burden 
'to negative every conceivable basis w11ich might support it.'" Id, at 314-15 (quoting Lchnhausen v. Lake Shore 
Auto !'arts Co, 410 U.S. 356,364 (1973)). 
6 As the Second Circuit explained in Kiffer: 

Tl1e provisions of the Act allowing periodic review of the control and 
classification of allegedly dangerous substances create a sensible mechanism for 
dealing with a field in which factual claims are contlicting and the state of 
scientific knowledge is still growing. The question whether a substance belongs 
[none schedule rather than another clearly calls for fine distmctions, but the 
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made that Attorney General's refusal, through the DEA, to quickly resolve reclassification 

petitions creates sloth. But that sloth, if presented in the appropriate case, can be overcome 

through a mandamus proceeding in the appropriate Court of Appeals. Judicial economy is not 

served through a collateral proceeding of this kind that seeks to undercut the regulatory 

machinery on the Executive Branch and the process of judicial review in the Court of Appeals. 

I emphasize that this decision is not on the merits of plaintiffs' claim. Plaintiffs' 

amended complaint, which I must accept as true for the purpose of this motion, claims that the 

use of medical marijuana has, quite literally, saved their lives. One plaintiff in this case, Alexis 

Dortell, suffers from intractable epilepsy, a severe seizure disorder that once caused her to 

experience multiple seizures every day. After years of searching for viable treatment options, 

Alexis began using medical marijuana. Since then, she has gone nearly three years without a 

single seizure. Jagger Cotte, another plaintiff in the case, suffers from a rare, congenital disease 

known as Leigh's disease, which kills approximately 95% of those afflicted before they reach the 

age of four. After turning to medical marijuana, Jagger's life has been extended by two years 

and his pain has become manageable, I highlight plaintiffs' experience to emphasize that this 

decision should not be understood as a factual finding that marijuana lacks any medical use in 

the United States, for the authority to make that determination is vested in the administrative 

process. In light of the decision of the Second Circuit, see United Slates v. Kiffer, 477 F.2d at 

355-57, and the several decisions of the D.C. Circuit, see, e.g., Arn. for Safe Access, 706 F.3d at 

449, I am required to dismiss plaintiffs' rational basis claim. 

statutory procedure at least offers the means for producing a thorough factual 
record upon which to base an infonned judgment. 

Kiffer, 477 F.2d at 357. 
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B, Standing and Plaintiffs' Equal Protection Claim 

The Cannabis Cultural Association,Jnc. ("CCA"), a nonprofit entity dedicated to 

advancing the business footprint of marginalized groups in the cannabis industry, alleges that the 

CSA violates the Equal Protection Clause because it was passed with racial animus. See FAC, 

ECF 23, f~ 406-2 I. Defendants claim that the CCA lacks standing to maintain this claim and, 

alternatively, that the CCA has failed to state an Equal Protection claim. I hold that the CCA 

lacks standing to maintain its Equal Protection claim because plaintiffs have failed to 

demonstrate that a favorable decision is likely to redress plaintiffs' alleged injuries. 

To satisfy the "irreducible constitutional minimum of standing," a "plaintiff must 

have (1) suffered an injury in fact, (2) that is fairly traceable to the challenged conduct of the 

defendant, and (3) that is likely to be redressed by a favorable judicial decision." Spokeo, Inc. v. 

Robins, 136 S. Ct. 1540, 1547 (2016), as revised(May 24, 2016) (internal quotation marks 

omitted) (quotingL!(ian v. Defs. of Wildlife, 504 U.S. 555,560 (1992)). Specifically, "[t]o 

establish injury in fact, a plaintiff must show that he or she suffered 'an invasion of a legally 

protected interest' that is 'concrete and particularized' and 'actual or imminent, not conjectural 

or hypothetical."' Id. at 1548 (quoting Lujan, 504 U.S. at 560). "The plaintiff, as the pruty 

invoking federal jurisdiction, bears the burden of establishing these elements." !d. at 154 7. 

Plaintiffs do not claim that the CCA has standing to sue on its own behalf, but 

rather is suing on behalf of its members. In general, 

an association has standing to bring suit on behalf of its members 

when: (a) its members would otherwise have standing to sue in 

their own right; (b) the interests it seeks to protect are germane to 

the organization's purpose; and ( c) neither the claim asserted nor 

the relief requested requires the participation of individual 

members in the lawsuit. 
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Centro de la Comunidad Hispana de Locust Valley v. Town of Oyster Bay, 868 F.3d 104, 123 

(2d Cir. 2017) (internal quotation marks omitted) ( quoting Hunt v. Washington Apple Advert. 

Comm 'n, 432 U.S. 333, 343 (1977)). 

In opposing this motion, plaintiffs submitted three affidavits from members of the 

CCA: Kardell Nesbitt, Leo Bridgewater, and Thomas Motley. See Declaration of Michael S. 

Hiller, ECF 43, Ex. 12-14. Kardell Nesbitt, the first affiant, is an African American male and a 

member of the CCA. See Declaration of Michael S. Hiller, ECF 43, Ex. 12, If~ l. Mr. Nesbitt 

was charged in 2013 with participating in a marijuana conspiracy, and he pled guilty in 2014. 

See id. at ~'ll 2-3. l le claims that he continues to face collateral consequences as a result of his 

conviction, including difficulty finding employment. See id. at 'I!~ 7-9. Leo Bridgewater, the 

second affiant, is a veteran of the U.S. Army who previously served as a telecommunications 

specialist. See Declaration of Michael S. Hiller, ECF 43, Ex. 13, ,'ll 1-2. Mr. Bridgewater began 

using medical cannabis in 2015 and claims that, as a result, he cannot renew the government 

security clearance necessary to work as a private military contractor. See Id. at~~ 7-9. 7 Finally, 

Thomas Motley, like Mr. Nesbitt, is an African-American male who was indicted and pied guilty 

to violating federal law by participating in a conspiracy to distribute and cultivate marijuana. See 

Declaration of Michael S. Hiller, ECF 43, Ex. 14, l[,i 1-3. Mr. Motley also states that although 

he would like to participate in a minority-owned business loan or grant, he believes that his prior 

felony conviction would make him ineligible to do so. See id. at i!l! 5-6. 

Although the affidavits demonstrate that members of the CCA have suffered an 

injury-in-fact,8 the pleadings fail to demonstrate that "it is likely that a favorable ruling will 

7 Although Mr. Nesbitt and Mr. Motley claim that they are African~American 1 Mr. Bridgewater's affidavit does not 
disclose his ethnicity, This technicality does not affect the Court's reasoning. 
6 Defendants are correct that City of Los Angeles v Lyons, 461 U.S. 95, 105 (1983) forecloses plaintiffs' claims that 
they have standing based au a fear of future arrest See Plaintiffs' Memorandum of Law in Opposition, ECF 44, at 
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., 

redress" those injuries, Massachusetts v, E.P.A., 549 U.S. 497, 5 l 7 (2007). Plaintiffs' F AC 

seeks "a permanent injunction , .. restraining Defendants from enforcing the CSA as it pertains 

to Cannabis." FAC, ECF 23, at 97. But plaintiffs have not shown that, were they to receive a 

favorable ruling that marijuana cannot be treated as a Schedule l drug, their prior convictions 

would be undone.9 Nor have plaintiffs shown, for instance, that those within the government in 

charge of security clearance determinations would no longer include marijuana in a urine test if 

plaintiffs are successful in having marijuana reclassified to a different drug schedule, Although 

one could imagine how plaintiffs might connect these dots, plaintiffs bear the burden of pleading 

each element of standing, and their various submissions have failed to do so. Spokeo, 136 S, Ct. 

at 1547. 

Alternatively, even if plaintiffs had standing, [ hold that plaintiffs fail to state a 

claim under Rule 12(b)(6). To survive a motion to dismiss an Equal Protection claim, plaintiffs 

must plausibly plead that "the decisionrnaker. , . selected or reaffirmed a particular course of 

action at least in part 'because of,' not merely 'in spite of,' its adverse effects upon an 

identifiable group." Pers. Adm 'r of Massachusetts v. Feeney, 442 U.S. 256, 279 (1979); see also 

Washington v. Davis, 426 U.S. 229, 239 (1976) (holding that a law violates the equal protection 

clause if passed with discriminatory purpose). lf a plaintiff plausibly pleads such a claim, a law 

is then subject to strict constitutional scrutiny, which holds that "such classifications are 

56. However, each of the individuals who submitted an affidavit suffers from a forward-looking injury-in-fact that 
1s concrete, particularized, and imminent. For instance, Mr. Nesbitt claims, with documentation· from a potential 
employer, that his prior conviction has harmed his ability to obtain future employment. As described above, other 
affiants have similar claims that are sufficient to demonstrate an injury-in-fact. 
9 The Supreme Court recently held for the first time that a guilty plea, standing alone, does not bar a criminal 
defendant from challenging the constitutionality of the statute of his conviction on direct appeal Class v. United 
Stales, No, 16-424, 2018 WL 987347, at *8 (U.S. Feb. 21, 2018). But the challenge here is even more attenuated. 
for plaintiffs are not challenging their underlying convictions, either on direct appeal or in habeas proceedings. 
Plaintiffs have presented no basis, even a speculative one, explaining how a favorable decision in this case would 
redress their alleged injudes. 
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constitutional only if they are narrowly tailored measures that further compelling governmental 

interests." Adarand Constructors, Inc. v. Pena, 515 U.S. 200,227 (1995). 

Plaintiffs' racial animus claim is based on a patchwork of statements by former 

Nixon Administration officials, many of which were made after the passage of the CSA. See 

FAC, ECF 23, at~~ 235-52. Even taking these allegations as true, plaintiffs have failed to 

demonstrate that the relevant decisionmakcr-Congress-passcd the CSA and placed marijuana 

in Schedule I in order to intentionally discriminate against African Americans. See Feeney, 442 

U.S. at 279 (recognizing that the relevant "decisionmaker" in the case was the "state 

legislature"); United States v. Then, 56 F.3d 464, 466 (2d Cir. 1995) ( considering, in the context 

of the sentencing disparity between powder cocaine and crack cocaine, whether "Congress" 

acted "with discriminatory intent in adopting the sentencing ratio at issue"). Plaintiffs have cited 

no authority for the proposition that various statements by Executive Branch officials, such as 

those at issue here, which are untethered from the Congressional process, can support an Equal 

Protection claim premised on racial animus. Therefore, even if plaintiffs could demonstrate 

standing, I would still hold that plaintiffs failed to state a claim. 

C. Remaining Constitutional Claims 

Plaintiffs advance a number of additional constitutional challenges to the 

placement of marijuana in Schedule I under the CSA, independent of plaintiffs' rational basis 

challenge based on medical evidence, largely in order to subject the CSA to heightened 

constitutional scrutiny. Because plaintiffs have failed to state a claim under any constitutional 

theory, all of plaintiffs' remaining claims arc also dismissed. 

Plaintiffs first claim that the CSA's regulation of marijuana violates the 

Commerce Clause. There is no need to belabor this point. The Supreme Court has held, in no 
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uncertain terms, that "intrastate manufacture and possession of marijuana for medical purposes," 

even iflegal under state law, does not exceed Congress's authority under the Commerce Clause. 

Raich, 545 U.S. at 15. I am bound to apply this precedent and plaintiffs' claim under the 

Commerce Clause is therefore dismissed. 10 

Plaintiffs also appear to assert a fundamental right to use medical marijuana, 

which is then used to prop up plaintiffs' remaining causes of action. Plaintiffs frame their claim 

as "the right of Plaintiffs to exercise personal autonomy and to preserve their health and lives." 

See Plaintiffs' Memorandum of Law in Opposition, ECF 44, at 68. No such fundamental right 

exists. Every court to consider the specific, carefully framed right at issue here has held that 

there is no substantive due process right to use medical marijuana. The Ninth Circuit, on remand 

from the Supreme Com1's decision in Raich I, analyzed this question in detail, holding that 

"federal law does not recognize a fundamental right to use medical marijuana prescribed by a 

licensed physician to alleviate excruciating pain and hUinan suffering," Raich v. Gonzales, 500 

F.3d 850, 866 (9th Cir. 2007). Other courts have reached the same conclusion. See, e.g., United 

Stales v. Washington, 887 F. Supp. 2d 1077, 1102 (D. Mont. 2012), adhered to on 

reconsideration, No, CR 11-61-M-DLC, 2012 WL 4602838 (D. Mont. Oct. 2, 2012) (rejecting a 

fundamental right to use medical marijuana and applying rational basis review); Elansari v. 

United States, No, CV 3:15-1461, 2016 WL4386145, at *3 (M.D. Pa. Aug. 17, 2016) (noting 

"that 'no court to date has held that citizens have a constitutionally fundamental right to use 

10 Apart from snnp!y attempting to relitigate the issues firmly decided in Raich, plaintiffs argue that "the 
classification of cannabis as a Schedule I drug under the CSA is void under the doctrine of dc:suetude." Plaintiffs' 
Memorandum of Law in Opposition, ECF 44, at 92. Plaintiffs' argument borders on frivolous. "Desuetude is the 
'obscure doctrine by which a legislative enactment is judicially abrogated following a long period of 
nonenforccment. • ., United States v. Morrison, 596 F. Supp. 2d 661, 702 (E.D.N.Y. 2009) (quoting Note, Desuelude, 
119 Harv. L. Rev, 2209, 2209 (2006)). First of all, this civil law doctrine is not applicable in federal courts. See 
DC. v. John R Thompson Co,, 346 U.S. 100, 113-14 (1953) ('The failure of the executive branch to enforce a law 
does not result in its modification or repeal."), And even if this doctrine were viable, plaintiffs have not shown that 
the federal government has entirely abandoned application of the CSA as applied to marijuana. 
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medical marijuana"' (quoting United States v. Wilde, 74 F. Supp. 3d 1092, 1095 (N.D. Ca. 

2014))). 11 Accordingly, plaintiffs' substantive Due Process claim is dismissed. 

Plaintiffs also raise an ill-defined right to travel claim. The thrust of this claim 

appears to be that because plaintiffs are more likely to be arrested for possession of medical 

marijuana if they travel by airplane or enter federal buildings (where they might be subject to 

search), the CSA unconstitutionally infringes on their right to travel. Saenz v. Roe, 526 U.S. 489, 

500 (1999) (defining one element of the right to travel as "protect[ing] the right of a citizen of 

one State to enter and to leave another State"). This claim fails for substantially the same 

reasons already discussed above, for no fundamental right to use medical marijuana exists. 

As a general matter, the right to travel has been uncjerstood primarily as a 

restriction on state-created obstructions to interstate travel, not as a bar on federal regulatory 

schemes. See, e.g., Minnesota Senior Fed'n, Metro. Region v. United States, 273 F.3d 805,810 

(8th Cir. 2001) (noting that "the Court's other modem cases ... have applied the federal 

constitutional right to travel to state legislation that had a negative impact on travel between the 

various states," rather than to a "federal statutory regime because it allegedly deters interstate 

travel"). The CSA is facially neutral as to travel-it does not impose any bar on plaintiffs' 

movement from state to state. See Five Borough Bicycle Club v. City of New York, 483 F. Supp. 

2d 351,362 (S.D.N.Y. 2007), aff'd, 308 F. App'x 511 (2d Cir. 2009) ("A statute implicates the 

constitutional right to travel when it actually deters such travel, or when impedance of travel is 

its primary objective, or when it uses any classification which serves to penalize the exercise of 

11 Plaintiffs largely rely on Cruzan v Director, Missouri Department of Health, 497 U.S. 26 I, 278 (I 990) for the 
proposition that "a competent person has a constitutionally protected liberty interest m refusing unwanted medical 
treatment." But Cruzan speaks only to one's right to refuse medical treatment, not a posltive right to obtain any 
particular medical treatment. 
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that right" (internal quotation marks omitted) ( quoting Soto-Lopez v. N. Y C. Civil Serv. Comm 'n, 

755 F.2d 266, 278 (2d Cir. 1985))). 

Instead, the CSA makes possession and distribution of certain controlled 

substances, including marijuana, illegal, regardless of one's movement between states. Properly 

understood, plaintiffs' complaint is simply that they are deterred from travel because they fear 

that they are more likely to be arrested for marijuana possession at airport security checkpoints. 

Such an interpretation of the right to travel, if adopted, would invalidate any number of bans on 

controlled substances or fireaims simply because the enforcement ~fthese facially neutral laws 

might have some conceivable, tangential impact on travel. Plaintiffs have identified no authority 

for such an expansive interpretation of the right to travel, and the Court has not found any, A 

suggestion bas been made that the CSA presents plaintiffs with a Hobson's choice between their 

fundamental right to use medical marijuana and a right to travel. But as explained above, no 

such fundamental right to use medical marijuana exists, Plaintiffs' right to travel claim is 

therefore dismissed, 

For substantially the same reasons, plaintiffs' First Amendment claim also fails. 

The core of plaintiffs' claim stems from the fact that Alexis B011ell has previously been invited 

to speak with members of Congress in Washington, D.C. about ongoing efforts to decriminalize 

medical marijuana, but cannot do so because she cannot fly on an airplane or enter federal 

buildings without risking arrest and prosecution for marijuana possession under the CSA. But 

the First Amendment protects freedom of speech, first and foremost. To be sure, the Supreme 

Court has extended constitutional protection to certain kinds of expressive conduct, but only such 

conduct that is "sufficiently imbued with elements of communication to fall within the scope of 

the First and Fourteenth Amendments." Spence v. Washington, 418 U.S. 405, 409 (1974); see 
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also United States v. 0 'Brien, 391 U.S. 367, 376 (1968) ("We cannot accept the view that an 

apparently limitless variety of conduct can be labeled 'speech' whenever the person engaging in 

the conduct intends thereby to express an idea."), Accordingly, the First Amendment's 

protections have been extended "only to conduct that is inherently expressive," see Rurnsfeld v, 

Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 66 (2006), such as burning the 

American flag, see Texas v. Johnson, 491 U.S. 397,406 (1989), or conducting a sit-in to protest 

racial segregation, see Brown v, Louisiana, 383 U.S. 131 (1966). 

The CSA is not targeted at speech, nor does it directly implicate speech in any 

way. Laws of this kind, which are directed as "commerce or conduct," are not implicated by the 

First Amendment simply because they impose "incidental burdens on speech." Sorrell v. IMS 

Health Inc., 564 U.S. 552,567(2011); see also id. ("[R]estritions on protected expression are 

distinct from restrictions on economic activity or, more generally, on nonexpressive conduct."). 

As the Supreme Court has explained, "every civil and criminal remedy imposes some 

conceivable burden on First Amendment protected activities," but such laws do not 

automatically warrant First Amendment protection. Arcara v. Cloud Books, Inc., 478 U.S. 697, 

706 (1986), Put differently, "the First Amendment is not implicated by the enforcement of' 

laws, like the CSA, which are "directed at imposing sanctions on nonexpressive activity." Id. at 

707. Were plaintiffs correct, any law regulating possession of illegal substances, firearms, or any 

number of other things would be subject to First Amendment scrntiny simply because those who 

possess such items risk arrest by carrying them onto federal property. And as explained above, 

because there is no fundamental right to use medical marijuana, plaintiffs do not face a Hobson's 

choice with respect to the exercise of their constitutional rights. 
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For the reasons stated herein, defendants' motion to dismiss the complaint is 

granted. Plaintiffs have already amended their complaint once, and I find that further 

amendments would be futile. Ruffolo v. Oppenheimer & Co., 987 F.2d 129, 131 (2d Cir. 1993). 

The clerk is instructed to terminate the motion (ECF 36), mark the case as closed, and tax costs 

as appropriate. 

Dated: 

SO ORDERED. 

Fcbruar~, 2018 
New York, New York 

20 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------·· ----------------X 
MARVIN WASHINGTON, et al., 

Plaintlffs1 

-against-

JEffERSON BEAUREGARD SESSIONS, Ill, 
ct al., 

Defendants. 

------------------------ -------X 

···-·-·'·"==== USDC SDNY 
DOCUMENl 
ELECTRONICALLY FILED 
DOC#: 

DATE FILED:--"'...;) t):'-V\~~ 

17 CIVIL 5625 (AKH) 

JUDGMENT 

lt is hereby ORDERED, ADJUDGED AND DECREED: That fo,· the reasons 

slated in the Court's Opinion and Order dated February 26, 2018, defendants' motion to dismiss 

the complaint is granted. Plaintiffs have already amended their complaint once, and Lhe court 

finds that furthe1· amendments would be futile. Ruffolo v. Oppenheimer & Co., 987 F.2d 129, 

131 (2d Cir. 1993); accordingly, the case is closed. 

'Dated: New York, New York 
February 26, 2018 

RUBY J. KRAJICK 

Clerk of Court 
BY: ::t<flu91, ~ ·, 

---Deputy Cle~- --
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(Case called) 

MR. HILLER: Michael Hiller from the law firm of 

Hiller, P.C., 600 Madison Avenue, New York, New York, 10022 on 

behalf of plaintiffs. Good morning, your Honor. 

THE COURT: Introduce your colleagues. 

MR. HILLER: To my right is Fatima Afia, also from the 

same firm; Lauren Rudnick, my partner from the same firm. 

MR. BONDY: Good morning, your Honor. Joseph A. 

Bondy, B-O-N-D-Y, 1841 Broadway, New York, New York, 10023. 

Good morning. 

THE COURT: Good morning. 

MR. HOLLAND: Good morning, your Honor. David 

Holland, 155 East 29th Street, Suite 910. 

MR. HILLER: And my associate has asked me to disclose 

to the Court that her admission is still pending but she has 

been approved for admission to the bar. 

THE COURT: Very well. You may sit at counsel table. 

MR. HOLLAND: Thank you. 

MR. DOLINGER: Good afternoon, your Honor. Samuel 

Dolinger, Assistant United States attorney for the defendants. 

With me at counsel table is David Jones from our office. 

THE COURT: Gentlemen, thank you. 

This is a TRO. Why don't you make your motion, 

Mr. Hiller. 

MR. HILLER: Thank you. May I use the lectern? 
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THE COURT: Please. 

MR. HILLER: Thank you. 

THE COURT: Mr. Hiller, proceed. 

MR. HILLER: Thank you, your Honor. This is 

plaintiff 1 s order to show cause for a temporary restraining 

order and preliminary injunction. 

THE COURT: Let me interrupt and note for the record 

that I saw the parties informally in the robing room, and we 

suspended the proceedings so that they could be recorded by 

Ms. Utter and a record be made. 

So, you are going to be repeating things you already 

4 

told me. I want you to know I understand that and accept that. 

MR. HILLER: Thank you very much, your Honor. 

THE COURT: You need to do it. 

MR. HILLER: So, this is plaintiff's order to show 

cause for a temporary restraining order and preliminary 

injunction to suspend enforcement of the Controlled Substances 

Act as it pertains to cannabis and as it pertains to one 

plaintiff, Alexis Bartell. With the Court's indulgence, we 

prefer to focus on the TRO relief today and would defer 

consideration of the preliminary injunction to a later date, at 

the Court's direction. 

As for the TRO, we simply ask that the federal 

courts -- the federal government --

THE COURT: Can you tell me that again? 
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MR. HILLER: I said with the Court's indulgence, we 

will focus on the TRO relief today and defer consideration of 

the larger preliminary injunction to a later hearing date, at 

the Court's direction. 

5 

THE COURT: I did that because the papers came in this 

morning and I have had no time to review them. 

MR. HILLER: I understand, your Honor. I just wanted 

to make a record that I wasn't going to be arguing the full 

preliminary injunction today. 

As for the TRO, we suggest that the federal government 

be temporarily restrained from enforcing the CSA -- the 

Controlled Substances Act -- as it pertains to cannabis and as 

it pertains to Alexis Bartell, so that she can travel back and 

forth to Washington, D.C. for four days to participate in 

certain lobbying days that have been scheduled by the National 

Organization for the Reform of Marijuana Laws, also known as 

NORML, which invited her specifically to participate in these 

lobbying days which were scheduled with members of Congress. 

Without this relief, Alexis Bartell cannot travel because she 

needs her medical cannabis in order to prevent the recurrence 

of seizures which, as explained by her physician, would end her 

life. So, in a sense, she wants to travel to Washington and 

she wants to take her medical cannabis with her so she can 

lobby the government and meet with members of NORML, as well as 

members of Congress. 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 

A-285 

Case 18-859, Document 35-2, 06/01/2018, 2316044, Page28 of 146



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

H985wasA 

I should emphasize to the Court that one member of 

Congress has already sent correspondence to Ms. Bortell's 

parents and to Ms. Bortell inviting them to meet with him 

because, as he said, and I am quoting now, the Congressman 

believes that it is important that members of Congress be 

afforded the opportunity to meet with you and to hear your 

story and receive your perspective. 

6 

As I will get to in a moment, Alexis Bortell does meet 

the requirements necessary for the issuance of the relief we 

have requested. But before I do that, your Honor, I want to 

tell you briefly about Ms. Bortell because I think it is 

important for the Court to get the full picture. 

She is 11 years old. When she turned 7, she developed 

a condition called intractable epilepsy. That is an 

uncontrollable form of epilepsy which results in dozens of 

seizures per week, often several times a day. Because it is 

intractable, it simply does not respond to traditional western 

medications. She had over 35 medications, your Honor, and 

medical cocktails and other treatments. None of it worked. As 

a consequence, her physicians gave her parents a choice. She 

could either have invasive brain surgery resulting in the 

removal of portions of her brain tissue, or she could try 

medical cannabis. Medical cannabis had, in fact, had some 

success over the years so she moved with her family-~ she 

moved with her family to Colorado where she has been taking 
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medical cannabis for the last 900 days, approximately. Your 

Honor, even thought she was having multiple seizures per day 

while the doctors attempted to resolve her condition with 

traditional western medicine, she has not had a single seizure 

in the more than 900 days since she began a regimen of medical 

cannabis. She has been transformed from a sick and debilitated 

little he girl into a very productive, normal girl who has the 

ability to live a normal life, seizure free. 

What is really unusual about this now 11-year-old 

girl, and I say this from personal experience -- when I was 11 

years old the last thing I was thinking about was going to 

Congress, I was wondering whether or not the Giants were going 

to win this Sunday -- but for Alexis Bortell she is not content 

merely to save herself, she wants to advocate on behalf of 

everyone else, including herself but of course everyone else, 

so that they can benefit from the regimen of medical cannabis 

that has saved her life. She has written a book, she has an 

active Internet presence, she has got tens if not hundreds of 

thousands of followers all over the world, she has spoken to 

state legislature, testified at hearings. She raises money for 

the hungry and for medical refugees who have moved to Colorado 

but don't have the funds to support their families because they 

can't maintain two residences. She wants everyone to know how 

cannabis has changed her life. In many respects, your Honor, 

Alexis Bortell is to medical cannabis what Malala is to 
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literacy. She is literally the poster child for medical 

cannabis. And so, it is against that background that we now 

speak to you about the opportunity that this particular girl 

have the opportunity to meet with representatives on Capitol 

Hill. As I mentioned earlier, she cannot travel on a federal 

roads, she can't travel by air, and she can 1 t enter on any 

federal lands. 

8 

Now, it is particularly troubling for her that both of 

her parents are military veterans. Her father is a 100 percent 

disabled military veteran and, as a consequence of that, she 

would be entitled to receive certain veterans' dependent or 

dependent veterans benefits which she cannot collect because 

she can't go on to a military base. She needs her medical 

cannabis with her at all times in the same way that some people 

need a rescue inhaler as an asthmatic, or epi-pen if they have 

an anaphylactic allergy. She needs it, and if she doesn't have 

it she can have these seizures, so she can't go on these 

federal lands. 

So, she was invited by NORML, and as I mentioned 

earlier, by members of Congress to speak to her, to speak to 

her at this particular time. And I want to emphasize the 

timing of this application is especially important. Right now 

the Marijuana Justice Act is going to be introduced on Capitol 

Hill. In addition, multiple pieces of legislation addressing 

de-criminalization or de-scheduling of cannabis are under 
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consideration right now. We are at the proverbial tipping 

point, your Honor, where the government of the United States 

needs to hear from people like Alexis Bartell but, 

unfortunately, the government can't do so because all of the 

people who need medical cannabis to survive are also the people 

who do not qualify to be on federal lands. 

So, when we talk about the three requirements I want 

to speak to the first one which is, of course, irreparable 

harm. This Court has found itself, irreparable harm is the 

most important of the three prongs. And I want to emphasize 

that the particular constitutional rights which we are talking 

about are free speech, the right to petition the government for 

redress of grievances, the right to travel, the right to 

preserve one's life and to continue taking medication, I should 

say, to preserve oneJs life, and certain substantive due 

process rights under the Ninth Amendment and under the Due 

Process Clause. Let me first address the First Amendment 

issue, Judge. 

I can imagine that someone might claim that 

Ms. Bartell is not threatened with imminent irreparable harm 

because she could just speak to someone on the telephone or 

speak to someone on a video connection. Your Honor, I would 

respectfully refer the Court to Hodgkins v. Peterson, 355 F.3d 

1048, (2d Cir. 2014), in which the Court rules, "There is no 

Internet connection, no telephone call, no TV coverage that can 
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compare to in-person advocacy." 

The United States Supreme Court, in addressing the 

government's efforts to dictate how these people express 

themselves and, in particular, what forms they use, the Court 

specifically ruled in Riley v. National Federation for the 

Blind, 487 U.S. 781, "The government, even with the purest 

motives, may not substitute its judgment as to how people 

should best express themselves." 

10 

Senator Booker recently called out Attorney General 

Sessions and said I dare him to sit down and meet with the 

families and look hem in the eyes and continue to pursue the 

course of action he is taking. The point, your Honor, is in 

person advocacy there is simply no substitute for it. There is 

simply no substitute for it. And if you look at the particular 

circumstances here I would like to add one additional nugget to 

that and that is this: Members of Congress, when they want to 

meet with someone like Alexis Bartell, will sit down with her. 

They are going to want to introduce her to other members of 

Congress, but if she is on a telephone line that is simply not 

possible. And even if it were, it wouldn't be an in-person 

connection. And a video feed can't be carried down the hall. 

She needs to have the opportunity to meet with one member of 

Congress after another because they need to hear from her and 

most importantly she, as an American citizen, as a person of 

the United States, has the fundamental, constitutional right to 
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engage in in-person advocacy particularly if members of 

Congress have requested her presence there. And so, that is a 

fundamental right. And I should emphasize and should have done 

so at the outset, any time someone is threatened with the 

deprivation of a constitutional right as a matter of law, that 

constitutes irreparable harm. So, I have articulated one 

particular aspect of this, I now want to turn to the issue of 

the right to travel. 

Ms. Bartell cannot travel. If she were to travel, 

Ms. Bartell would be subject to arrest, her parents would be 

subject to the termination of their parental rights, and as a 

consequence she is restricted in ways that other Americans are 

not. In addition to that, your Honor, I would respectfully 

refer your Honor to the Roe vs. Wade and Stenberg v. Carhart 

cases. In those cases, the Supreme Court ruled that an 

individual has a right to protect his or her own health and 

life. 

In all of the abortion rights cases the Supreme Court 

has consistently ruled that under circumstances in which a 

woman wants to have a third trimester abortion, even after 

fetal liability, the Courts must afford that woman the 

opportunity to take medication or to save a life in another way 

by terminating that pregnancy because the right to preserve 

one's life is paramount. Here, we are simply asking the Court 

to recognize the same right, the right of Alexis Bartell to 
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continue taking medication which, for the last almost three 

years, has been preserving her health and her life. 

And with all due respect --

THE COURT: What is the source of that right? 

12 

MR. HILLER: The source of the right, your Honor, is 

found in both due process laws. The Due Process Clause 

prevents the government from taking action that deprives 

someone of life, liberty, or property without due process of 

law. She is being deprived of the opportunity to preserve her 

life. She is also being derived the opportunity, under the 

liberty clause, for the maintenance of her health and to 

preserve her health. 

And I would emphasize to your Honor, if you would look 

at the Stenberg v. Carhart case which we have cited in our 

brief, if I may turn to that page briefly, the governing 

standard requires an exception --

THE COURT: What is the case? 

MR. HILLER: Stenberg v. Carhart, 530 U.S. 914 at page 

931, decided in 2000. 

The governing standard requires an exception where it 

is necessary in the appropriate medical judgment -- in 

appropriate medical judgment for the preservation of the life 

or health of the mother, for this Court has made clear that a 

state may promote but not endanger a woman's health when it 

regulates methods of abortion. 
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The point of the matter is, Judge, that whenever there 

is a circumstance in which there are competing state versus 

individual interests, the right of a woman, or in this case the 

right of a 11-year-old girl to preserve her own life and her 

own health, trumps whatever the government would like to do 

here insofar as the Controlled Substances Act is concerned. It 

would be one thing, your Honor, if Alexis Bortell were a drug 

dealer, but she's not. She is using medical cannabis to 

preserve and save her life, and that actually takes me to my 

point concerning substantive due process with respect to the 

rationale, or I should say the irrationality of the Controlled 

Substances Act. 

Your Honor, in order to meet the requirements of a 

controlled substance Schedule I drug the government must 

establish that there is a high potential for abuse, Judge no, 

medical application whatsoever, no medical utility whatsoever, 

and third, that it is so dangerous that it cannot be tested 

even under strict medical supervision. 

Well, your Honor, if you look at Exhibit 9 to our 

papers you will see that the United States government has a 

patent on medical cannabis and in that patent, your Honor, the 

United States government makes a representation that it treats 

Parkinson's disease, HIV-induced dementia, and Alzheimers 

disease. It also serves as an effective neuroprotectant and 

safeguard against diseases that oxidize within the body. This 
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is the United States government. 

Now, your Honor, you cannot have a patent under 

Section 35 U.S.C. 101 unless you can demonstrate utility. The 

United States government demonstrated that utility by obtaining 

a patent by making representations to the United States Patent 

& Trademark office that medical cannabis works, that it is an 

effective treatment for disease. They also did this on the 

international stage before the World Intellectual Property 

Organization, and they obtained a patent in Canada with the 

same representations that were made based upon the same 

standard. 

So, on the one hand the government of the United 

States is saying that cannabis is so dangerous it can't be 

tested under medical supervision and it has no medical 

application whatsoever, while at the same time they obtained a 

medical patent based upon the representation that it does 

provide medical benefits. 

The point I am making, your Honor, and this is one of 

11 different instances where the government 1 s position simply 

cannot be reconciled with its own prior statements that the 

statute itself is completely and totally irrational. So, I 

have mentioned the first one, which is the patent in the United 

States. I mentioned the second one which is the patent that's 

been obtained on the world stage. The United States government 

has licensed that patent, your Honor, to third-parties. The 
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United States government is collecting funds based upon the 

representation that cannabis has medical efficacy in direct 

violation of the allegation that is a critical component of the 

CSA, namely, that there is no medical application. 

The United States government also has issued something 

called the FinCEN guidance. The FinCEN guidance is issued by 

the Bureau of the Department of Treasury. In the FinCEN 

guidance the United States government gives advice to banks and 

other financial institutions as to how to do business with 

cannabis companies. So, the United States government is saying 

on the one hand under the CSA that cannabis is so dangerous it 

doesn't have any application and can't be tested, even under 

strict medical supervision, and yet the United States 

government at the same time is advising banks and other 

third-party lending institutions how to do business with 

cannabis companies. That simply makes no sense. 

The United States government, in 1978, your Honor, 

began something called the IND Program with respect to 

cannabis. The IND Program -- I think it is called 

Interventional New Drug Program -- pursuant to the IND program, 

your Honor, the United States government gives cannabis to 

patients for the treatment of disease. They have been doing it 

for almost over 40 years, Judge. What is interesting about 

that is a study that was conducted -- not a single one of those 

persons has a single adverse impact that has affected their 
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lives. Quite the contrary, they are on less medication than 

they were on before. 

If the United States government is going to take the 

position that medical cannabis has no efficacy whatsoever, how 

can they explain why they've been giving this drug -- again, by 

the way, they're not giving it to a drug company to give to 

these people, the United States government is giving the drugs 

to patients through the IND Program. How can they do that if 

it is so dangerous it can't be tested? 

In February of 2015, your Honor, the United States 

Surgeon General, P..merica's chief health and medical officer 

announced on CBS News that medical cannabis has medical 

efficacy for the treatment of disease. 

Your Honor, there have been 29 states --

THE COURT: You prove that by the efficacy in this 

young girl's life. Because of cannabis administered in 

Colorado which she could not get in Boston she has seen a 

cessation of her seizures for a period of time. The question 

is that Congress has declared this substance and the delegated 

authority, something that should be forbidden. It has not 

enforced that rule in various states that have made an 

exception for medical marijuana but every now and then there 

are noises that it will and presumably it does that because 

there is an attitude, whether scientifically based or not, that 

the use of cannabis by people, particularly young people, did 
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cause addiction and serves as a pathway to more dangerous 

drugs. I don't know if that is true or not but 

MR. HILLER: Your Honor, I can address that specific 

issue, if I may. 

The Drug Enforcement Administration, for decades, had 

the very same language. 

THE COURT: You don't know what my point was. 

MR. HILLER: I'm sorry? 

THE COURT: What was my point? 

MR. HILLER: Oh. I thought you were saying that the 

government has made this determination that it is a gateway 

drug. I'm sorry. I thought you were finished. Forgive me. 

THE COURT: Maybe you know the point. Maybe you know 

the point, then I don't have to articulate it. 

Where the government has said it is illegal and where 

it has also said that there is use and utility but there has 

never been a determination that it's okay for everybody, what's 

the power of the Court? 

MR. HILLER: What's the power of the Court in the 

context of, in the context of the framework? 

THE COURT: The law that says it is illegal and with 

actions by the government to show that there is utility. The 

fact that there is utility doesn't make it less illegal. 

MR. HILLER: The fact is that the federal government 

has acknowledged, in writing, that there is medical utility for 
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cannabis. 

THE COURT: Does not make it less illegal to 

distribute it. 

MR. HILLER: I think that may be true, your Honor, but 

that doesn't make it let's put it this way. The 

government's acknowledgment in writing that cannabis has 

medical efficacy does render the statute unconstitutional 

insofar as --

THE COURT: Why? 

MR. HILLER: Because in order for cannabis to be a 

Schedule I drug there needs to be a finding that it has no 

medical efficacy, that there is no medical utility or 

application whatsoever and that it is so dangerous, like heroin 

and ecstasy, for example, that its mere testing even under 

strict medical supervision, is too dangerous to try. That, 

your Honor, is completely incompatible with the admissions that 

the government has made. And when the government purports to 

represent to your Honor and Judges like yourself that cannabis 

is properly scheduled becau.se it is too dangerous to test 

because there is no medical -- because there is no medical 

efficacy for it because it meets the Schedule I requirements 

when in fact it's just the opposite, the federal government has 

a patent alleging, claiming and representing that it does have 

medical efficacy, that means that the United States government 

is taking two positions that are irreconcilable. 
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THE COURT: If there is medical benefit but there is 

also danger, can there not be a law forbidding its 

distribution? 

MR. HILLER: The fact pattern that you just proposed 

would mean that it cannot be a Schedule I drug, that it is 

irrational as currently scheduled --

THE COURT: Schedule I drug can have no utility 

whatsoever. 

MR. HILLER: No medical utility whatsoever. And the 

fact of the matter is that the United States government -

THE COURT: Does the government agree with that? 

MR. DOLINGER: No, your Honor. 

THE COURT: Okay. You will tell me later. I just 

wanted to know. 

MR. DOLINGER: Thank you. 

MR. HILLER: We can go through the statute but it is 

clearly in the statute. I will be interested to hear what 

opposing counsel has to say. 

19 

Your Honor, in addition to the matters I mentioned 

earlier, the United States Congress has repeatedly added riders 

to all of its appropriations legislation to prevent the 

Attorney General, Department of Justice, and the DEA from 

enforcing the Controlled Substances Act as against medical 

cannabis patients and medical cannabis businesses that are 

acting in conformity with state law. What that means is the 
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United States government is allowing people to use medical 

cannabis notwithstanding that medical cannabis, according to 

the Controlled Substances Act, is so dangerous it can't be 

tested even under strict medical supervision. 

20 

There are of course the Ogden and Cole memorandum, 

which I am sure your Honor is familiar with, in which the 

United States government has discouraged any prosecutions 

against people who are using medical cannabis in conformity 

with state law. And by the way, your Honor, with 29 states and 

three territories having some form of medical cannabis or 

cannabis legalized, over 60 percent of the United States right 

now has legalized cannabis, over 190 million people have access 

to medical cannabis. It is absurd to suggest, as the 

government may suggest, that cannabis is so dangerous that it 

can't be tested safely even under medical supervision but 190 

million people could be exposed to it every day. 

Lastly, your Honor, I would refer your Honor to the 

comments made by Congressman Gowdy and Congressman Connolly 

during their recent hearings with the White House Policy Acting 

Director. During those hearings Congressman Gowdy said: I 

don't understand why cannabis is a Schedule I. It certainly 

isn't treated as inherently dangerous, a dangerous substance 

for which there is no medical value. 

And Gerry Connolly of Virginia said: There was in 

fact no empirical evidence to justify putting marijuana as a 
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Schedule I drug 50 years ago. 

Mr. Connolly also pointed out that the National 

Institute for Drug Abuse, which helps set policy in Washington 

said -- Congressman Connolly said, "nobody thinks NIDA is an 

objective neutral place to go to look at the good, the bad and 

the indifferent about marijuana. NIDA doesn't have that kind 

of credibility. 

And Congressman Gowdy responded after that and said it 

would be helpful at some point to us to have some 

consistency -- and this is the most important part -- or at 

least to be able to explain why some drugs are Schedule I and 

others are not. 

Congressman Gowdy closed the hearing by pointing out 

that it is imperative that we just make some common sense in 

how cannabis is scheduled. 

Members of Congress can't even explain it, Judge. I 

am pointing out that the statute itself is completely and 

totally irrational and we are going to deprive an 11-year-old 

girl, who is a leader of this movement, to prevent her from 

traveling for four days to Washington, D.C. where she will pose 

harm to no one, where she will be invited as a guest to the 

meet with members of Congress. The statute should have some 

basis in reality, some basis in rationality, and the fact of 

the matter is this one doesn't. We are talking about the loss 

of a precious constitutional right. 
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THE COURT: Does she know that she will be forbidden 

to go on the airplane? 

MR. HILLER: Yes. 

THE COURT: How does she know that? 

MR. HILLER: Her father told her. 

THE COURT: What? 

MR. HILLER: Her father told her. 

THE COURT: That's not a legal answer. 

MR. HILLER: No. You are asking me why 

THE COURT: Does she know that by traveling she will 

be arrested? 

22 

MR. HILLER: No. She doesn't know that -- she can't 

predict the future but she would know that she is violating the 

law and she doesn't want to violate the law in order to make an 

appearance. 

THE COURT: She would technically be violating the law 

in Colorado because federal law is enforced in Colorado. 

MR. HILLER: She is complying with Colorado law. When 

she steps foot on an airplane or on federal lands she is 

violating federal law. 

THE COURT: If she is taking marijuana in Colorado, 

whether under a doctor's prescription or not, she may be 

violating federal law because federal law is supreme over state 

law. 

MR. HILLER: Your Honor, you know, if I am attacking a 
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perspective there is no denying the Controlled Substances Act 

and the supremacy clause controls. 

23 

THE COURT: It is not that she is afraid of violating 

the law. She wants 

MR. HILLER: She is in Colorado, your Honor, and as 

someone who lives in Colorado she is protected under that 

state's laws and she is obviously aware -- the family is aware 

of the Cole memorandum, the Ogden memorandum, the FinCEN 

Guidance, and of course the fact that 190 million people are 

exposed to cannabis every day and the federal government at the 

moment is precluded, under the Rohrabacher-Farr amendment, from 

to devoting resources to the prosecution of people like her and 

her family. So, right now, although it is illegal under the 

Controlled Substances Act, she is not in legal jeopardy as long 

as she stays within the confines of Colorado. But, in effect, 

she has become a prisoner of Colorado. And she can't go 

everywhere in Colorado because she can 1 t go on her parents' 

military base and she can't go to any of the four National 

Parks in Colorado. She's never seen Yosemite, she's never seen 

any National Park, for that matter. 

THE COURT: So you are saying there is a memorandum in 

the Department of Justice that says that the government will 

not prosecute a case of distribution of marijuana where there 

is a license from the state involved and a prescription? 

MR. HILLER: Not exactly the way you said it, your 
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Honor, but if you look at Exhibit 11 is the Cole memorandum, 

and the Cole memorandum specifically addresses this issue. 

THE COURT: Wait a moment. Let me get it. 

MR. HILLER: Sure. 

24 

THE COURT: Because of this memorandum -- is it still 

operative? 

MR. HILLER: It is. 

THE COURT: It is not likely that she will be 

prosecuted on an airplane. 

MR. HILLER: It is not likely she will be prosecuted 

in Colorado. 

THE COURT: Or in an airplane moving from Colorado. 

Or even anywhere else because Colorado's laws entitle her to 

full faith and credit. 

MR. HILLER: Your Honor, it is my understanding that 

if she travels on airplanes regulated by the federal government 

she would be subject to prosecution. But let's assume for the 

purpose of discussion --

THE COURT: You don't know that. 

MR. HILLER: Let's assume for the purpose of 

discussion that your Honor is a hundred percent right and she 

is completely safe on an airplane -- I'm not sure I agree but 

let's assume that's the case -- your Honor, the minute she 

steps on federal land -- the Cole memorandum is inoperative on 

federal land. She cannot go to Congress. So, even if she 
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drove to Washington, D.C. using a circuitous route to only go 

through state-legal cannabis states, she still would be subject 

to arrest in Washington, D.C. 

Then, your Honor, as long as you are looking at the 

exhibit book, I would encourage you to look at the next 

exhibit, Exhibit 12. The very first paragraph to me makes the 

case more strongly than anything I could say but it really 

talks about how the United States government is telling banks 

and financial institutions how to do business with cannabis 

companies. If cannabis is illegal, then they're committing a 

crime when they do this. And obviously we are not accusing the 

government. I am just saying the United States government is 

encouraging bank and financial institutions to do business with 

cannabis companies and specifically tells them how to do it. 

THE COURT: Why don't I hear Mr. Dolinger. 

MR. HILLER: Your Honor, before I close out I do need 

to make a record on the second and third prongs of the 

injunctive relief and I will be as brief as I can. 

THE COURT: Do that. What is the first factor? 

MR. HILLER: The first factor is irreparable harm. 

And, as I mentioned earlier, it is our position and the cases 

are consistent on this that the threatened deprivation of a 

constitutional right constitutes irreparable harm as matter of 

law. In this instance we have articulated a number of 

constitutional rights including the rights of free speech, the 
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right to petition the government for redress of previous -

THE COURT: You made your point. 

MR. HILLER: Second is substantial likelihood of 

success on the merits. Failing that --

THE COURT: You made that point too. 

26 

MR. HILLER: Okay. I do want to emphasize one point 

as part of that that I didn't mention earlier and that's this. 

I already talked about the fact that in-person advocacy, as a 

matter of law, is a distinct aspect of a First Amendment right 

but what I didn't talk about is the tradeoff. If you look at 

opposing counsel's papers, you will see -- we were served with 

an 18-page brief shortly before this hearing began -- opposing 

counsel talks about the fact that she could just leave her 

cannabis behind and cites papers to make that point. But, your 

Honor, it is well established in the Simmons case, for example, 

United States Supreme Court case entitled Simmons, and I can 

give you the citation in a moment, in which the Supreme Court 

said you cannot require a person to sacrifice one right in 

order to exercise another. And here, that 1 s exactly what the 

U.S. Attorney's office is asking our client to do. He is 

asking her to either leave her medicine behind in order to 

travel to Washington and lobby her officials, or she can stay 

in Colorado and lose the constitutional right to engage in 

in-person advocacy with respect to an issue that's important to 

her and which she has been invited to speak about. 
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THE COURT: What is the third factor? 

MR. HILLER: Balancing of equities. Balancing of 

equities weighing in favor of the injunction, your Honor. I 

should say balancing of equities determining whether or not it 

would be -- which party would experience greater harm. In this 

case, the denial of the application here would deny our client 

her opportunity to exercise her First Amendment rights, as I 

mentioned earlier, at this critical point in time when the 

government is considering the very legislation that could 

change her life. By contrast, your Honor, there is absolutely 

no harm whatsoever to the government. 

THE COURT: You are appeased, right. I have got all 

of these points. Let me hear Mr. Dolinger. 

MR. DOLINGER: Thank you, your Honor. 

MR, HILLER: Thank you, your Honor. 

MR. DOLINGER: Your Honor, Samuel Dolinger for the 

defendants. 

To start with the point of likelihood of success on 

the merits, plaintiff's counsel spent much of his time 

discussing whether there is a rational basis for the regulation 

of marijuana under Schedule I of the Controlled Substances Act. 

There is binding Second Circuit precedent on this point; United 

States v. Canori, 737 F.3d 181 (2d Cir. 2013) relies on a 1973 

Second Circuit case which holds that Congress' scheduling of 

marijuana in Schedule I was a rational exercise of its power. 
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THE COURT: You are going too fast, Make your point, 

please. Take your time. 

MR. DOLINGER: Thank you, your Honor. 

THE COURT: Start again. What are you telling me? 

MR. DOLINGER: Your Honor, there is binding precedent 

from the Second Circuit recognizing that there is a rational 

basis for Congress' 1978 determination to schedule marijuana in 

Schedule I of the Controlled Substances Act. 

THE COURT: What about the point that Mr. Hiller made 

that there are firm examples of federal recognition of the 

utility of marijuana for medical purposes? 

MR. DOLINGER: Your Honor, if you look at the 

structure of the Controlled Substances Act, Congress passed a 

law in 1970 and it made an initial determination of where drugs 

should be scheduled on a total of five schedules. It was 

Congress that classified marijuana as a Schedule I drug in 1970 

and, as a result, the possession, use, etc. of marijuana became 

a criminal offense. 

As the Supreme Court recognized in United States v. 

Oakland Cannabis Buyers' Cooperative which is 532 U.S., this is 

page 492, the Attorney General did not place marijuana into 

Schedule I. 

THE COURT: Is this in your brief? 

MR. DOLINGER: Yes, it is, at page 3, your Honor. 

While the Controlled Substances Act does provide a 
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method for the updating of schedules --

THE COURT: It would be helpful if you had a table of 

cases in your brief. 

MR. DOLINGER: I'm sorry, your Honor. I had to finish 

the brief this morning. We got plaintiff's 60-page brief last 

night at around 10:30. 

THE COURT: How about supplementing or submitting a 

table of contents? 

MR. DOLINGER: Certainly, your Honor. I would be glad 

to do so. 

THE COURT: So, which case are you citing? Oakland 

Cannabis? 

MR. DOLINGER: Oakland Cannabis Buyers Club; and the 

following sentence, your Honor about halfway down the page 

concerning the fact that Congress was the entity that placed 

marijuana into Schedule I. And so, while the CSA does provide 

for this periodic updating of the schedules --

THE COURT: Congress was not required to find that a 

drug lacks an accepted medical use before including the drug in 

Schedule I. 

MR. DOLINGER: That's right, your Honor. 

THE COURT: What if the drug ha,s an accepted medical 

use and therefore the argument is made that there is no 

rational basis for the law? 

MR. DOLINGER: Your Honor, there is a process whereby 
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the Attorney General can be petitioned by an individual to seek 

a change in the scheduling of a drug, a rescheduling into a 

different schedule. There have been a number of these 

petitions made as the Supreme Court recognized in Gonzalez v. 

Raich, which is cited on that same page. Such petitions have 

been made repeatedly and there is a process for review of the 

denial of such petitions in the D.C. Second Circuit and so 

cited again on page 3 of our brief. The D.C. Circuit, in 2013, 

upheld the denial of such a petition, in 2013, finding that the 

factual findings in support of its determination not to 

reschedule the dug were supported by substantial evidence, and 

those findings reasonably supported the agency's final decision 

not to reschedule marijuana. 

THE COURT: Stop for a moment. 

MR. DOLINGER: Yes. 

THE COURT: I want to ask a question of Mr. Hiller. 

Of course this case is not precedent. Is that binding 

on me? But the D.C. Circuit, particularly on administrative 

agency cases, is particularly persuasive. How should I relate 

it to this case? 

MR. HILLER: I will tell you why, your Honor. 

You look at your complaint, we have actually put a 

list of every petition that's ever been filed in connection 

with the rescheduling of drugs. It takes nine years, on 

average, for a petition to be considered by the DEA. Very 
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often, in order to get the DEA or the Attorney General to 

consider anything, people have to sue, to bring writs of 

mandamus, to force the government to take action. Nine years 

is too long. 

THE COURT: Why is that relevant? 

MR. HILLER: The relevance is that in order for 

31 

some -- what I am hearing opposing counsel suggest is that 

there is due process because the petitioning process does 

provide people with notice and opportunity to be heard. 

However, if you have to wait nine years to find out whether you 

can take life saving medication, it ceases to be effective due 

process. 

THE COURT: Well, that doesn't mean every case is nine 

years, it only means an average is seven or eight years, as you 

say. But here, the D.C. Circuit held --

MR. HILLER: Which case? I'm sorry. Which case are 

you talking about? 

THE COURT: The one in footnote 1 of page 3 of 

defendant's brief, Americans for Safe Access v. DEA, 706 F.3d 

438. The D.C. Circuit, at page 449 and 442 held that after 

review of the record, that the agency's factual findings, 

presumably about marijuana, are supported by substantial 

evidence; and second, that reasonably support the agency's 

final decision not to reschedule marijuana. 

So, what do I do on a TRO? What do I do with these 
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findings? 

MR. HILLER: Your Honor, that was a litigation to 

challenge administrative determination. The procedural 

limitations of such a call are limited to the record that's 

been placed before the DEA. It is not consistent with the 

record we have placed before you today and that's a point I 

really think is important to emphasize. The evidence I have 

put before you today 

THE COURT: How do I know that? How do I know that? 

There is no record. 

32 

MR. HILLER: I can only tell you -- I mean, I have 

looked at these cases. I have not seen any case, and opposing 

counsel is free to disagree with me but I haven't seen any case 

that has martialed the facts in evidence as we have. I don't 

see any case talking about the patents, FinCEN. 

THE COURT: So, because of the priority of your 

presentation I should disregard the decision of the District of 

Columbia Circuit in 2013. 

MR. HILLER: Number one, it is based upon different 

facts; and number two, it is based upon a different procedure. 

That case was simply seeking to overturn a DEA termination, the 

standard for which is simply substantial evidence. 

THE COURT: And you are telling me to give you an 

exemption? 

MR. HILLER: I am saying to your Honor that the record 
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here is entirely more substantial than the record that was 

present for Americans for Safe Access. 

THE COURT: Thank you. 

Continue 

33 

MR. DOLINGER: Your Honor, if I may respond, what 

counsel is asserting in the complaint here is that the 

scheduling of marijuana is irrational, and under the rational 

basis standard there is a strong presumption of validity for 

the law. The burden is on the plaintiff to show that every 

conceivable basis which might support it is negated and, 

furthermore, your Honor, this is at page 7 of our brief, I am 

citing Beach Communications v. FCC, 508 U.S. at 315; a 

legislative choice is not subject to courtroom fact finding and 

may be based on rational speculation unsupported by evidence or 

empirical data. 

The plaintiffs here are attempting to get the Courts 

to not only re-review the D.C. Circuit's determinations on an 

administrative petition which already it is not before the 

Court but to sit as a sort of super-legislature a.bove Congress 

and to redetermine its policy judgment as to --

THE COURT: Do you think that the distinction that 

Mr. Hiller draws is a valid distinction? 

MR. DOLINGER: I'm not sure which distinction that is, 

your Honor, in terms of the evidence presented. 

THE COURT: He said his record is much superior. 
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MR. DOLINGER: Well, your Honor, the issue with -

plaintiff's position is that the DEA -- I'm sorry, the D.C. 

Circuit case was decided on a substantial evidence standard. A 

rational basis case, it just requires a single rational basis 

without any evidence. So, it does seem to me that accepting 

that case as persuasive authority there must be a rational 

basis, and that's even beyond the fact, your Honor, that we 

have Second Circuit precedent which is binding, holding that 

there is a rational basis for the scheduling. 

THE COURT: What case is that? 

MR. DOLINGER: That is the case I cited before, your 

Honor, it is United States v. Canori, C-A-N-O-R-I, and let me 

get you a cite from the brief. 

At page 5 of the brief, your Honor, this is in the 

paragraph at the bottom, the Second Circuit has "upheld the 

constitutionality of Congress' classification of marijuana as a 

Schedule I drug." That is citing a 1973 Second Circuit case, 

United States v. Kiffer from which a quotation continues on to 

the next page which rejects the theory that plaintiffs are 

advancing here. 

So, in light of 

THE COURT: So, I put it to Mr. Hiller, how do I deal 

with these Second Circuit cases in the context of a TRO? 

MR. HILLER: Your Honor, the 1973 case occurred before 

the patents the United States government took out, before the 
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FinCEN guidance was issued, before the IND program was started, 

before the U.S. Surgeon General. 

THE COURT: So I don't follow it because the facts 

have changed? 

MR. HILLER: Well, your Honor, what I am saying is 

that if -- let me put it to you this way. Opposing counsel has 

said that any rational basis will do, any rational connection. 

Your Honor, that is not the law. The United States government 

cannot pretextually 

THE COURT: My first point is that as a District Court 

Judge I have to follow Second Circuit precedent. Shall I hold, 

in granting your TRO, that Canori and Kiffer are no longer the 

law? 

MR. HILLER: As it pertains to the claims in this 

case, yes, and that's because the facts have changed. 

THE COURT: How long do you think it would take before 

the Second Circuit reversed me? 

MR. HILLER: The facts have changed, Judge. That's 

the key. In 1973 it was before the United States government 

announced to the world that medical cannabis is a thing. 

THE COURT: You are going to have to make a record of 

that. 

MR. HILLER: Pardon me? 

THE COURT: You are going to have to make a record of 

that. On a TRO I am not able to depart from Second Circuit 
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precedent. 

MR. HILLER: Your Honor, hold on one second, please? 

I'm sorry. 

(counsel conferring) 

MR. HILLER: My colleague is making sure I emphasize 

this point. 

THE COURT: You have made the point, it is your basis 

point. 

MR. HILLER: The government has to believe its own 

argument. 

THE COURT: Things have changed. 

MR. HILLER: The government no longer believes the 

argument it made in 1973 that persuaded the Second Circuit to 

issue the decision upon which opposing counsel is asking you to 

rely. 

THE COURT: The patent examiner is no longer of that 

belief, perhaps, but that doesn't mean that the Attorney 

General is no longer of that belief. 

MR. HILLER: I think that may very well be true but, 

your Honor, the standard not what the Attorney General 

believes. 

THE COURT: I take your point. I am giving you a 

tactical reason why I cannot give you a temporary restraining 

order, that without a record that powerfully shows that the 

facts have changed from the Second Circuit precedence, I am 
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committed to follow Second Circuit precedent. 

MR. HILLER: I understand your Honor's point. I would 

say, though, if you are looking for the powerful evidence to 

which you just referred, I would respectfully ask that you 

review exhibits 9, 24, 10, 11, 12, and 13. That is the 

compelling, overwhelming evidence that the government, 

notwithstanding able counsel's efforts here today, doesn't 

believe what he is saying. 

examiner. 

THE COURT: 9 is the patent. 

MR. HILLER: 9 is the patent. 

THE COURT: So that's the opinion of a patent 

MR. HILLER: No, no. I don't mean to interrupt, your 

Honor, but that's not the opinion of the patent examiner. 

That's the opinion of the United States government. The United 

States government, in order to obtain this --

THE COURT: No, it is not. No, it is not. Well, you 

are saying that because the United States Department of Health 

and Human Services has made this observation that it is binding 

on the Attorney General as well. 

MR. HILLER: I am saying it is binding on the 

government. 

THE COURT: No, it is not. No, it is not. Estoppel 

is not running against the government. 

MR. HILLER: I am not suggesting estoppel, your Honor. 
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THE COURT: Yes, you are. 

MR. HILLER: I am saying the United States government 

doesn't believe --

THE COURT: Yes, you are. 

MR. HILLER: I can also point to Exhibit 24, and in 

Exhibit 24, by the way, at beginning of page 30 --

THE COURT: Page 12. 12 is an effort by the 

Department of the Treasury, which has the certain jurisdiction 

with regard to financial crimes, to accommodate the law to 

what's going on advancing in the states. It doesn't 

necessarily mean that the attorney general is bound to the 

proposition that Schedule I is an appropriate classification of 

marijuana at this particular point in time. 

MR. HILLER: And I guess, your Honor 

THE COURT: Exhibit 24, again, is the patent. 

MR. HILLER: The Exhibits 10 and 11 are from the 

Justice Department, Judge. But I would respectfully, with all 

due respect, disagree with the Court that the standard is what 

the Attorney General, who happens to be sitting in that office, 

believes. If the United States government is repeatedly taking 

the position that cannabis provides medical benefits to those 

who take the drugs, then it is irrational for the federal 

government at the same time to enforce a law based upon the 

premise that it doesn't have any medical benefit. 

THE COURT: I am not able, Mr. Hiller, in the context 
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of the TRO, on papers that just came in to me, to issue a TRO. 

You may be able to make your point in a more persuasive way in 

the context of a full record and in a hearing en a preliminary 

injunction, which in this case would be consolidated with a 

trial itself, but at this point in time I just don't have a 

record to justify departure from what has been the law up to 

now. 

MR. HILLER: Your Honor, would there be any 

possibility for the Court to reserve decision on this so that 

you have the opportunity to review the other exhibits that I 

haven't had a chance to speak about? I don't want to take all 

day or your entire calendar talking about each exhibit in our 

exhibit book but would --

THE COURT: They go to the same point. 

Let me put this to you, Mr. Dolinger. 

MR. DOLINGER: Yes, your Honor. 

Your Honor, if I may direct your attention, I think 

the analysis in a case from the Western District from the 

Sierras. 

THE COURT: Let me point you. I am looking for the 

Supreme Court decision that dealt with the way it classified, 

here. 

The Attorney General can conclude a drug in Schedule 

I, only if the drug has no currently accepted medical use in 

treatment of the United States, that's a quote I find from the 
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exhibits in Mr. Hiller's presentation, that a currently 

accepted medical use of treatment; second, has a high potential 

for abuse. Well, nothing has been said about that and that's 

part of it. Third, it has a lack of accepted safety for use 

under medical supervision. And the points that Mr. Hiller made 

with regard to the first point are relevant to the third point 

as well, but there has to be conjunction with all three factors 

in order to --

MR. DOLINGER: Your Honor, respectfully --

THE COURT: for the Attorney General. 

MR. DOLINGER: Your Honor, for the Attorney General to 

place it in that schedule, but as the Supreme Court 

recognized --

THE COURT: So, what happens if it just has a high 

potential for abuse but the other two factors don't stack up? 

MR. DOLINGER: Then, your Honor, my understanding if 

that is the finding of the Attorney General, then the Attorney 

General could not schedule the drug in Schedule I. But as the 

Supreme Court recognized, it was not the Attorney General who 

placed marijuana into Schedule I, it was Congress when it first 

passed the law. 

THE COURT: That's why Mr. Hiller is saying there is 

no rational basis for Congress to have done so. 

MR. DOLINGER: Understood, your Honor, but --

THE COURT: Maybe there was at the time, but he is 
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arguing that the law is unconstitutional as applied because the 

Attorney General has not seen fit to take into consideration 

what we have learned about the medical utility of marijuana. 

MR. DOLINGER: There are two points to that. 

The first is in this same citation from the Supreme 

Court case, Congress was not required to find that the drugs 

that it placed in Schedule I meet all of those requirements 

beforehand. Congress could make whatever determination of 

which the scheduling, the rescheduling process set out for the 

future and so there was no necessity. As the Supreme Court 

recognized in this Oakland Cannabis Buyers' cooperative case 

that is cited on page 7, Congress was not required to find that 

a drug lacks an accepted medical use before including it in 

Schedule I. Again that's 532 U.S. at 492. 

So, Congress' determination that marijuana should be 

included in Schedule I must be upheld under rational basis for 

review. 

THE COURT: Where is that case? 

MR. DOLINGER: That is at the middle of page 3 of our 

brief, your Honor. 

THE COURT: Page 7. 

MR. DOLINGER: I'm sorry, Your Honor? 

THE COURT: You said something on page 7. 

MR. DOLINGER: This case, your Honor, is on page 3. 

was referring to another case that was decided more recently. 
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But, the Supreme Court's description of the statutory 

scheme makes clear that when Congress placed drugs into the 

drug schedules, this was not subject to the scheduling 

requirements that are placed upon the Attorney General's later 

movement of a drug to a different schedule and, once again, 

that process is subject to a petition and the review of those 

petitions go to the D.C. Circuit which in 2013 deny the 

petition and found that there was a substantial basis for the 

findings that the petition should be denied. 

THE COURT: In a word, where you have the decisions of 

the Supreme Court, consistent decisions of the Second Circuit, 

and consistent decisions of the D.C. Circuit all holding that 

there was a rational basis for the law and it will be enforced 

even though, as the Raich case put it, there can be some 

medical utility. 

MR. DOLINGER: Even though there is ongoing debate 

about --

THE COURT: Raich I held that there is no medical 

necessity exception for marijuana under the CSA even when the 

patient is seriously ill and lacks alternative avenues for 

relief. 

MR. DOLINGER: And, your Honor, I think that also what 

may be helpful to the Court is there is a list of cases that we 

have placed on page 6 of the brief starting with United States 

v. Christie, a Ninth Circuit case from 2016, which not only 
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rejected the argument that the Schedule I classification of 

marijuana was arbitrary and lacking rational justification, but 

also holding that legal, medical, and scientific developments 

do not undermine the central holding of the 1978 Ninth Circuit 

precedent that it relied on. 

So, that is alternately the precise argument that 

Mr. Hiller is making here. 

THE COURT: So, that's the first factor that I have to 

consider. With the second factor that he can't succeed, there 

is no substantial likelihood of success. 

first factor, the irreparable harm. 

Talk to me about the 

MR. DOLINGER: Irreparable harm, your Honor, here we 

are here on a request for a temporary restraining order so that 

the plaintiff can travel to D.C. to attend a meeting with 

Congress people. That's what he has represented to the Court. 

And she also represents that she believes that she would be 

subject to enforcement, a greater enforcement if she boards a 

plane than she would while sitting in her home state of 

Colorado. Assuming for the sake of this argument that that is 

correct, she still has not shown any irreparable harm here. 

What we are talking about is a meeting that the plaintiff has 

not asserted cannot happen by other means, She concedes in her 

papers that she could cormnunicate with these legislators via 

other methods. She has not asserted that she could not go back 

to have these same conversations at another point if she 
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succeeds on the merits of her claims. And --

THE COURT: I think Mr. Hiller's point is that the 

intensity of the lobbying process requires the martialing of 

opinions and impressions at particular points and that her 

physical presence is extremely important and efficacious 

because it is a chance to meet additional congressmen and would 

press the congressmen with the utility of the marijuana 

treatment that has, in effect, saved her life. 

MR. DOLINGER: Understood, your Honor. 

THE COURT: So, although she could make those 

arg·uments remotely using, for example, TV screens and feeds, 

she has no mobility and it is not easy to get other people to 

watch those screens, those who are assembled to listen, will 

listen and watch, but those who need to be persuaded are not 

likely to be there. That's their argument. 

MR. DOLINGER: Well, your Honor -

THE COURT: It is a good argument. 

MR. DOLINGER: If you take a look at page 14 of our 

brief --

THE COURT: I mean, I could be subject to an estoppel 

because I don't allow -- in conferences, to be here remotely I 

require them to be present because of the importance of face to 

face contact. 

MR. DOLINGER: Again, your Honor, respectfully, there 

is simply no constitutional right to this type of face to face 
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interaction. 

THE COURT: We have covered that. That's substantial 

likelihood of success. 

MR. DOLINGER: I'm sorry, your Honor? 

THE COURT: We have covered that by the substantial 

likelihood of success. The question now is irreparable harm. 

MR. DOLINGER: Well, so there is the Supreme Court 

case law that holds that the Constitution does not grant 

members of the public a right to be heard by public bodies 

before making a policy decision. So, to the extent that the 

plaintiff is arguing that she is irreparably harmed by the 

denial of such a right, that right does not exist and so it 

really, I think, collapses the inquiry. 

THE COURT: She has a right to petition Congress. 

MR. HILLER: That's correct your Honor, and she has 

THE COURT: She has a right to travel. Both of those 

rights, we are told, are threatened to be curtailed by the fear 

of arrest and the fear of deprivation, and the legitimate fear 

of deprivation of a constitutional right can qualify as 

irreparable damage. 

argument. 

MR. DOLINGER: It can, your Honor. 

THE COURT: See, Mr. Hiller? I did hear your 

MR. HILLER: Thank you, Judge. 

MR. DOLINGER: In this case, your Honor, we do not 
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have a conflict between two different constitutional rights. 

The plaintiff concedes in her papers that she is able to travel 

and she is also able to meet members of Congress, as long as 

she does not bring with her, her medically prescribed 

marijuana. The Controlled Substances Act does not regulate 

travel, it does not regulate the ability to meet with --

THE COURT: Yes, but she is under -- it is the 

Robson's choice. If she doesn't have the marijuana, I am 

told -- again, there is no record of this, I haven 1 t had a 

chance to cross-examine the doctor or the plaintiff -- but I am 

told that if she doesn't have her marijuana on hand, she can go 

into a seizure and that would be terrible. 

MR. DOLINGER: Your Honor, even if that is the case, 

the Courts have considered whether a medical necessity 

exception exists in the Controlled Substances Act. The Supreme 

Court rejected that position. That was also in United States 

v. Oaklan Cannabis, but --

THE COURT: That's not a substantial likelihood of 

success. 

MR. DOLINGER: I'm sorry, your Honor? 

THE COURT: It is not a substantial likelihood of 

success. 

What you are telling me is that the balancing of the 

equities, because of the improbability of success and the 

existence of alternative, even though less efficacious methods, 
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of petitioning Congress in exercising speech, are such as to 

cause me to deny the TRO at this point. That's really your 

point. 

MR. DOLINGER: Your Honor, we believe there is no 

irreparable harm here. 

47 

The plaintiff is presenting an argument that there is 

a Robson's choice, I understand that argument, but for instance 

if you look at the holding in Raich, the Supreme Court's 

holding, the Supreme Court upheld in Raich the Congress' 

determination that marijuana -- excuse me, your Honor -- that 

Congress, under the commerce power, could regulate even the 

interstate cultivation and use of marijuana under the Congress' 

power. 

In Raich, the Court noted that one of plaintiff's 

physicians -- this is in a footnote at the bottom of page 8 

believed that foregoing cannabis treatments could cause her 

patient excruciating pain and could very well prove fatal. On 

remand, the Ninth Circuit considered whether there could be a 

substantive due process right to use medical marijuana and it 

determined that there was no such right. 

So, even where necessary, according to the plaintiff's 

physician for medical use, and I can give you a cite to that, 

your Honor, it is 500 F.3d 850 cited on page 13 of our brief, 

the Ninth Circuit, the cannabis -- history of marijuana use and 

regulation in the United States and rejected the claim that the 
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right to use medical marijuana is fundamental and implicit in 

the concept of ordered liberty applying the standard from 

Washington v. Glucksberg, a 1997 Supreme Court case. 

48 

More recently, that was a 2007 Ninth Circuit case but 

there have been several more recent cases that also hold that 

there is no fundamental right to use medical marijuana. There 

was an August 30th, 2017 case from the Western District of 

Virginia that made that holding. 

THE COURT: I think I have got your points. 

MR. DOLINGER: And so, your Honor, the point that we 

are trying to make here is we understand the plaintiff's 

argument that this drug is medically necessary for her but it 

is not a Robson's choice, legally speaking. The plaintiff is 

not being forced to choose between two constitutionally 

protected activities. 

THE COURT: Okay. Thanks. 

MR. DOLINGER: Would you -- I'm sorry. May I be heard 

on the points of the public interest and the balancing of the 

hardships? 

THE COURT: Well, public interest can go both ways. 

The public interest and enforcing the laws is a clear interest 

of the United States. 

MR. DOLINGER: Yes, your Honor. 

THE COURT: And the public interest of allowing 

individuals, where necessary, the use of marijuana for medical 
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purposes can also be said to be a strong public interest. And 

it is a matter of weighing and I think I can do the weighing. 

MR. DOLINGER: I think the one point I would add, your 

Honor, is that under the plaintiff's formulation of the TRO 

that she brings to the Court, any party, any individual who has 

such a medical prescription for marijuana in a state where it 

is regulated and legal under state law could get just this type 

of order from any Court if they assert a right to travel. 

THE COURT: You are arguing not a federal law and not 

in the way that the law establishes. I catch the point. 

MR. DOLINGER: And ultimately --

THE COURT: Let me hear from Mr. Hiller again and then 

I will rule. 

MR. DOLINGER: Thank you, your Honor. 

MR. HILLER: I will try to be brief, Judge. 

THE COURT: Yes, you will be brief, because it is 20 

after 1:00. 

MR. HILLER: Mr. Dolinger said in response to one of 

your questions Congress can make whatever determination it 

wants on the CSA. I wrote it down when he said it. Congress 

can't do that. 

THE COURT: No, there has to be rational basis for it. 

MR. HILLER: There has to be a rational basis but I 

would take it one step further, your Honor. Since we are 

talking about fundamental rights, the right to free speech and 
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the right that you articulated earlier and the right to 

preserve one's life, not the right to use cannabis, the right 

to preserve one's life, those are fundamental rights. 

THE COURT: She preserves her life by staying in 

Colorado. You are saying it is a travel issue. It is not a 

preservation of life because she can stay in colorado to save 

her life. 

MR. HILLER: Then she has to sacrifice her rights to 

free speech. 

THE COURT: Or travel. I got it. 

Anything new, Mr. Hiller? 

MR. HILLER: Yes. Because it implicates those 

fundamental rights, either free speech or preserve 

THE COURT: You said that already. 
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MR. HILLER: That means strict scrutiny should be 

considered applicable here because it is not just a rational 

issue anymore if it is impinging upon a fundamental right. And 

so, I would make that first point. 

The second point, your Honor, that I would like to 

make, is that opposing counsel talked about Raich and medical 

necessity. I would emphasize, your Honor, we are not 

articulating medical necessity claims here, we have claims 

under the Constitution. 

The last point I will mention is that to frame the 

constitutional right here, that is the plaintiff's job, not 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 

A-330 

Case 18-859, Document 35-2, 06/01/2018, 2316044, Page73 of 146



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

51 

H985wasA 

opposing counsel's. And we are talking about the fundamental 

right, we are talking about the right of an individual who has 

been treating successfully with life saving medicationr the 

right to continue to use that medication. That is the issue 

that is being sacrificed if she has to stay in Colorado. 

THE COURT: Not in this case. You are advocating the 

change of a law and let's focus on that. 

Okay, got it all. Just give me a couple minutes. 

(Pause) 

THE COURT: Mr. Hiller, when did your client become 

aware that this was a lobbying day? 

MR. HILLER: August 31st, Judge. 

THE COURT: That 1 s when she was aware? 

MR. HILLER: That'B when she was invited to 

participate. 

THE COURT: Who invited her to Congress? 

MR. HILLER: The first person to invite her was a 

member of NORML, the founder of NORML. And then she was 

invited to speak with Congressman Lou Correa a few days ago and 

another person, another senator. 

(Pause) 

THE COURT: The motion for TRO is denied. 

There are four factors that have to be shown: The 

plaintiff will suffer irreparable harm if the temporary 

restraining order is not granted, that she has a substantial 
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likelihood of success, that the equities balance out much in 

her favor, and that the public interest supports a TRO. I 

can't find those because the law is against me if I were to 

find them and the record has not been adequately developed to 

show such a change in the underlying facts as to make a 

precedence in applicable. 
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As to irreparable harm, is this a vital moment of such 

a nature as not to wait before a full hearing and development 

of the record? I think not. 

I understand the importance of time in a lobbying 

process. It is the same as, in a way, the making of a deal or 

an argument to a jury. The moment is exceedingly important. 

The psychology of presenting the case to a person who will 

command a great deal of sympathy is very important as well. It 

is also very important to be able to come and speak but 

opportunities are not unique. Opportunities come and go and 

the chance of moving Congress at this particular time with this 

particular bill is speculative. It is much better to have a 

full record so that the Court can decide intelligently as 

possible . In the meantime, there are opportunities to present 

views. 

Effectively, there can be use of TV screens so that, 

in effect, the plaintiff is present with Congressmen who come 

to see those screens are screens and with those who are not 

there at the time, those views can be captured on cameras and 
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be presented over and over a.gain in all different ways. 

My case of TDI, now in the Second Circuit, 

demonstrated the utility of an ability to capture what is on 

the screen and present it at other people's leisure and that 

can clearly be done here. So, the idea of having to come at 
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this moment at this time to Congress and the denial of that, if 

it is a denial, is not irreparable. 

I can understand that the fear of arrest will induce a 

person not to travel if the person legitimately fears that 

there will be an arrest because of medical marijuana use on an 

airline, even though pursuant to a valid prescription in the 

state of origin. It may not be likely but it is a legitimate 

fear, and the right to travel is an extremely important 

constitutional right. I can understand that the concern about 

not being sufficiently efficacious and persuasive because of 

not being able to be physically present in front of a 

Congressman is also an encouragement on the right of petition 

and speech. But, given the importance of the law, the time has 

been on the books and the overwhelming and consistent weight 

for precedence in the United States Supreme Court and the 

Second Circuit and particularly with agency law in the D.C. 

Circuit, I can't say that the harm would be such as to be 

irreparable. 

It is clear that there has not been proof of a 

substantial likelihood of success, although the documents 
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presented by the plaintiffs presented in exhibits are 

persuasive that there is now a medical use of the marijuana. 

These are difficult issues requiring scientific proof and 

opportunity to examine and to cross-examine in a way that 

allows the Court to see the nuances supporting and invalidating 

the law and it can't be done on a TRO and it can't be done on a 

paper record. 

With regard to the claim that the plaintiff will 

suffer irreparable harm, the plaintiff must be examined in 

terms of how the use of marijuana has prevented seizures and 

there must be opportunity to cross-examine her position whose 

affidavit is very important in supporting that. 

And so, with other aspects, I cannot find a 

substantial likelihood of success in overturning the clear 

precedence against me and not following Supreme Court decisions 

and Second Circuit decisions on this record that has presented 

for the TRO. There must be a full record and the parties will 

have to attend to it. I have told the parties informally and I 

repeat it now that I will give a hearing to them whenever they 

are ready. 

One minute. 

(Pause) 

THE COURT: I have covered the first two factors of 

irreparable harm and substantial likelihood of success. 

As to balancing the equities, I am weighing an 
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intangible and this will go right into the public interest as 

well and that is the public interest, in enforcing the laws on 

the books. Although laws can be declared invalid because of 

conflict with the Constitution, here this is not a case of 

invalidity on the face of things, it is the invalidity, the 

invalidity of the body. The argument is that the law which may 

have had substantial basis for it, rational basis for it, 

remains, no longer has rational basis because of the advance of 

medical science and use of marijuana and the slowness of the 

Attorney General in dealing with this issue in a way that must 

be applied shows an invalidity as applied to the law. But, in 

the meantime the public interest exists in enforcing the law. 

The law is on the books, the law is presumptively valid, it is 

entitled to be enforced according to the way the public 

prosecutors bring on cases. That equity is more important than 

particular concerns of any individual. This does not involve 

constitutional rights and the like because I have already 

spoken about those, this is the balancing of the equities at 

this particular point. 

We have an interest in the validity of the 

Constitution and applicability of the Constitution which is the 

supreme law, but we have also a public interest in enforcing 

presumptively valid laws and at this point in time the public 

interest in the integrity of the laws and enforcement of the 

laws is more important, in my opinion. 
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So, for these reasons and because I will entertain 

these issues in a more intelligent and nuanced way upon a full 

record, and because I believe that with the cooperation of the 

parties which I am sure will exist, we can bring this on for a 

proper hearing at an early time. The motion for TRO is denied. 

MR. HILLER: Your Honor, may I just be heard briefly? 

Not to argue the issue. 

THE COURT: Yes, Mr. Hiller. 

MR. HILLER: And thank you very much for affording the 

opportunity to present our arguments. I appreciate the Court's 

time. I am sure I speak on behalf of everyone here, so thank 

you. 

With respect to a preliminary injunction hearing, 

during our conversation prior to this hearing there was 

discussion about engaging in some discovery in advance of that 

preliminary injunction hearing which would also double as a 

trial. Your Honor, we have proposed a discovery schedule to 

the defendants. 

THE COURT: The defendant wants to make a point that a 

Rule 12 motion would be appropriate. It will not be 

appropriate because the issue is really the Constitution, as 

applied, and that requires a record. 

MR. DOLINGER: Your Honor, if I may? 

This is addressed at page 7 of our brief. On rational 

basis for review, the government is not required to present any 
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evidence or empirical data, Beach Communications v. FCC, a 

Supreme Court case, and instead the burden is on the plaintiff 

to present all of the necessary evidence to attack the 

legislative arrangement to negative --

THE COURT: The plaintiff has done that amply. There 

is a need now to cross-examine and examine on all the issues 

that are relevant and to understand better the context of which 

things are done. 

MR. DOLINGER: May we have the opportunity to brief? 

THE COURT: What? 

MR. DOLINGER: To send letter briefs to the Court on 

this issue, your Honor? 

THE COURT: No. We are going to go into the facts. 

We are going to develop a record. This case will go up to the 

Second Circuit and the Second Circuit is entitled to a full 

record on the matter. 

MR. DOLINGER: Respectfully, your Honor, we believe 

that the only record that is required is the allegations of the 

complaint which will be accepted as true for purposes of the 

Rule 12 motion. 

THE COURT: Your motion is denied. 

MR. DOLINGER: Thank you, your Honor. 

MR. HILLER: If I may -- may I confer with opposing 

counsel, briefly, just on the issue of discovery? Because we 

talked about it previously and defendants were not willing to 
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engage in any discovery --

finished. 

THE COURT: When will you be finished? 

MR. HILLER: With conferring? 

THE COURT: No. Tell me when you are going to be 
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MR. HILLER: The proposal we have made is documents, 

interrogatories and requests for admissions to be served within 

seven days. Defendants are going to have to inform me of how 

much time they need to respond to that, but we would be 

prepared to proceed with depositions 30 days from today. 

THE COURT: And how many do you need? 

MR. HILLER: We would like -- well, we are going to 

take the deposition of the parties and then, your Honor, in 

response to the answers to interrogatories, we are going to 

ascertain how many additional depositions we will need. 

THE COURT: I tell you what you do. You confer with 

each other this afternoon and you will submit, in writing, 

jointly, a letter to me on Monday which will outline what you 

have to do in as much detail as is feasible, and when you 

conclude doing all of that I will then assign a hearing date. 

Also, make a recommendation of how many days you need for a 

hearing. 

MR. HILLER: Thank you, Judge. 

THE COURT: I don't need -- I don't think we need a 

very long hearing, I think a half day would be sufficient 
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because all I need, if there is to be live testimony, is where 

this credibility factor involved, or some serious question that 

requires me to hear people in making a judgment. But, I think 

at that point in time you will have deposed each other, you 

will be able to present different kinds of views, and we will 

have just argument. 

MR. HILLER: I understand, your Honor. 

One last question, and I don't know if this may be 

premature, but will the Court --- will Alexis Bartell be 

permitted to come to New York and testify? 

THE COURT: Say again. 

MR. HILLER: Will Alexis Bartell, plaintiff, be 

permitted to come to New York to testify in this court? It may 

be a premature question but it says something. 

THE COURT: I think you will have to go there. 

MR. HILLER: I'm sorry? 

THE COURT: She can come if she wants to but I don't 

think she wants to. 

MR. HILLER: I know she wants to, Judge. 

THE COURT: I can't give an exemption. 

MR. HILLER: I understand, Judge. 

THE COURT: Maybe you can get some informal ruling 

from the U.S. Attorney's office because it would be better for 

her to come here and it may be she's interested in the trial 

also to come here, but I can't give you an exemption. It is 
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not in my hands. 

MR. HILLER: Okay, your Honor. We will make that 

effort, Judge. Thank you. 

MR. DOLINGER: Your Honor, if I may just be heard 

briefly on this? 

The plaintiffs are requesting to --

THE COURT: Hit the podium, I can hear you better. 

MR. DOLINGER: Thank you. 
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Plaintiffs are requesting to take the deposition of 

the Attorney General of the United States and the administrator 

of the Drug Enforcement Administration. They have told us that 

they plan to send interrogatories, document requests, and 

requests for admission. It seems that the plaintiffs are 

intending to take the full discovery that they would be seeking 

on the merits of their claim here and there is no longer any 

urgency to their request for a preliminary injunction. 

THE COURT: Why? 

MR. DOLINGER: Because the lobbying days that 

Ms. Bortell was seeking to come to Washington, D.C. for will 

pass without her being able to --

THE COURT: Yes, but the need still remains. 

MR. DOLINGER: Your Honor, respectfully, we hope to 

cabin discovery because, for instance, the deposition of these 

members of the administration has no relevance to --

THE COURT: You are going to make a motion for 
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protective order, aren't you? 

MR. DOLINGER: If your Honor will permit I guess we 

will, your Honor. 

THE COURT: Well, I don't have any choice. It is your 

decision to make. If you think that some of the witnesses that 

the plaintiff wants are not appropriate to be witnesses, you 

will make a motion for protective order. 

MR. DOLINGER: Thank you, your Honor. 

THE COURT: Or what may be more efficacious, you 

present your respective views in a letter addressed to me under 

Rule 2E and I will give you a ruling which will cut down, 

enormous 1 y, on the time. 

MR. DOLINGER: We will, your Honor. Thank you. 

THE COURT: It may be our ambition to have this done 

in months will not be able to be satisfied. I will give you 

time and my prioritized attention so there will no delay in the 

point of view of the Court. Rule 65 requires me to give this 

priority over all other matters except like matters and I have 

no like matters at the time, so you take priority even over 

criminal cases. 

MR. DOLINGER: Thank you, your Honor, 

THE COURT: All right. 

Anything else? So, you give me a letter on Monday, if 

you can. If not, you will tell me. If not, you have to call 

up somebody and say we need another couple days. 
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MR. HILLER: Thank you, your Honor. 

MR. DOLINGER: Thank you. 

THE COURT: Thank you, all. 

I will be recessed until 2:15. 

oOo 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-~------=---------------------½ 
MARVIN WASHINGTON, et al., 

Plaintiffs, 

v. 

JEFFERSON BEAUREGARD SESSIONS, 
III, et al., 

Defendants. 

------------------------------x 

Before: 

17 Civ. 5625 (AKH) 

Oral Argument 

New York, N.Y. 
February 14, 2018 
11:50 a.m. 

HON. ALVIN K. HELLERSTEIN, 

APPEARANCES 

HILLER, PC 
Attorneys for Plaintiffs 

BY: l~ICHAEL S. HILLER 
LAUREN A. RUDICK 
-and-

JOSEPH A. BONDY 
-and-

DAVID C. HOLLAND 

GEOFFREY S. BERMAN 

District Judge 

Interim United States Attorney for the 
Southern District of New York 
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DAVIDS. JONES 

Assistant United States Attorneys 
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THE COURT: The next time we hear that command "all 

rise" it may be that Aaron Judge has hit his first home run. 

This is Marvin Washington and other.s against Jefferson 

Beauregard Sessions, III in his official capacity as United 

States Attorney General and other officials and agencies of the 

government, 17 Civ. 5625. 

Who is going to speak for the plaintiff? 

MR. HILLER: Your Honor, Michael Hiller of Hiller, PC. 

I'll be addressing five causes of action. With the Court's 

permission we would like Lauren Rudick to argue the commerce 

clause claim and Joseph Bondy to argue 

THE COURT: We are not going to do that. They can get 

up and answer to my specific questions, but I'll look to you, 

Mr. Hiller, to do it all. 

MR. HILLER: Very well, yo·c1r Honor. 

THE COURT: Why don't you introduce everyone else on 

your side. 

MR. HILLER: Again, Michael Hiller from Hiller, PC; my 

partner, Lauren Rudick also of Hiller, PC; Joseph Bondy; David 

Holland. With the Court's permission I would just like to 

introduce the plaintiffs who are all represented here today. 

THE COURT: Sure. 

MR. HILLER: The first gentleman on the aisle is Jose 

Belen. The two gentlemen next to him are Jake Plowden and 
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Nelson Guerrero from the Cannabis Cultural Association. Marvin 

Washington. Neil Bridgewater, also of the Cannabis Cultural 

Association. Dean and Liza Bartell, on behalf of Alexis 

Bartell. Lastly, Sebastian Cotte on behalf of his son, Jagger 

Cotte. 

THE COURT: Welcome, all. 

Defendants. 

MR. DOLINGER: Good morning, your Honor, Samuel 

Dolinger, Assistant United States Attorney, for the government. 

With me at counsel table is David S. Jones. 

THE COURT: Sorry? 

MR. DOLINGER: David Jones. 

THE COURT: Is Isodore Dolinger, the Bronx 

congressman, your grandfather? 

MR. DOLINGER: He is not. Nor am I related to 

Magistrate Judge Dolinger. 

THE COURT: Just a coincidence. 

MR. DOLINGER: I think that's right, your Honor. 

THE COURT: Mr. Dolinger, you are up. It's your 

motion. 

MR. DOLINGER: Thank you. 

Your Honor, we are here on defendants' motion to 

dismiss the amended complaint. The plaintiffs assert a variety 

of constitutional challenges to the federal regulation of 

marijuana under the Controlled Substances Act. Courts around 
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the country have considered similar or identical claims and 

have rejected them. 

The Court should do the same here. The briefs in 

support of our motion are lengthy, and I'm happy to answer any 

questions the Court has. 

THE COURT: I'll have them along the way. Make your 

argument. 

MR. DOLINGER: Thank you, your Honor. 

The plaintiffs' principal challenge sounds in due 

process, and they assert that the regulation of marijuana on 

schedule 1 of the CSA violates the rational basis test. 

Under rational basis review, a law passed by Congress 

must only be rationally related to a legitimate government 

interest. This is the most deferential standard of review. 

Any conceivable basis will suffice. It need not be a stated 

basis that Congress made factual findings on or put into a 

record. A law has a presumption of rationality under this 

test. In order to state a claim the plaintiffs' complaint must 

negate every conceivable basis that could support the law, and 

they haven't done so here. 

Among the interests that Congress stated that it 

was --

THE COURT: What is the relief that plaintiffs seek? 

MR. DOLINGER: As I understand it, your Honor, they 

seek the invalidation of the Controlled Substances Act as 
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relates to marijuana. 

THE COURT: That narrow? 

MR. DOLINGER: I'm sorry, your Honor? 

THE COURT: Is it that narrow? 

5 

MR. DOLINGER: I don't know whether they are seeking a 

broader invalidation of the Controlled Substances Act. It's my 

understanding. 

THE COURT: That's what you just said. Is it a 

validation of the act insofar as it places marijuana on 

schedule l? 

MR. DOLINGER: Yes, your Honor. 

THE COURT: That's by act of Congress in 1972? 

MR. DOLINGER: 1970, your Honor. 

At the time of passage Congress stated that its goals 

were to protect public health and welfare from drug abuse and 

drug trafficking. In 1998, your Honor, Congress passed a 

supplemental statement in which it opposed the legalization of 

marijuana for medical use, citing the prevalence of its use and 

abuse by children under the age of 18. This is one of the many 

bases that Congress and others have cited for marijuana on 

schedule 1, is the potential of its abuse by children and 

thereby to protect the health of minors. There are also public 

safety concerns associated with marijuana use, including 

THE COURT: There is another criteria also that's 

discussed. That is whether there was any medical use. Was 
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there any finding on that by Congress in 19 -- when was the 

amendment, 1998? 

6 

MR. DOLINGER: In 1998, there was no amendment, your 

Honor. It was a statement that was attached to appropriations 

legislation. 

THE COURT: What effect is that? 

MR. DOLINGER: It states Congress' intent and findings 

and its opposition to the legalization of medical marijuana. 

THE COURT: It's a statement of general policy. It's 

nothing more than that. I don't know what kind of legal 

consequence it has. 

MR. DOLINGER: Among other things, your Honor, it's 

one of many legitimate rational bases that Congress could 

have --

THE COURT: This is 28 years after the law was passed. 

MR. DOLINGER: That's right, your Honor. At the time 

the law was passed Congress had a rational basis for it as 

well. 

THE COURT: Seems to me the only test that's relevant 

is what was before the Congress in 1970. The escape valve in 

the law is a forward-seeking law. It created a schedule, set 

of schedules that would last, and Congress provided that from 

time to time there would be review. 

MR. DOLINGER: That's right, your Honor. 

THE COURT: A later event doesn't necessarily 
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invalidate the law. 

MR. DOLINGER: I think that's especially true in this 

case, as you are pointing out. 

THE COURT: All I think about is that the 1998 law 

interfered with the due process set up by the law that would be 

in Attorney General review. 

MR. DOLINGER: Your Honor, the congressional purpose 

in setting up this administrative review process was to permit 

the Attorney General and his delegates to assess new scientific 

and medical information on controlled substances. 

THE COURT: Doesn't the 1998 pronouncement in the air 

by Congress, as it were, interfere with that process by the 

Attorney General or his delegee? 

MR. DOLINGER: No, your Honor. Because Congress isn't 

the ultimate decider here of federal drug policy. 

THE COURT: Congress in 1970 passed a law. Congress 

acts only through laws. 

MR. DOLINGER: That's true, your Honor. 

THE COURT: If it's not a law, whatever Congress says 

doesn't have any legal consequence. 

MR. DOLINGER: This was, in fact, passed through an 

appropriations bill that did have the force of law. 

THE COURT: Which bill? 

MR. DOLINGER: It was the appropriations legislation 

for 1999. To your point, your Honor. 
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THE COURT: Mr. Dolinger, don't go fast. You go 

faster than I can think. 

MR. DOLINGER: Sure, your Honor. My apologies. 

THE COURT: Let me stop you there. It's part of an 

appropriations bill appropriating money for the DEA, is that 

it? 

MR. DOLINGER: I believe it was omnibus general 

appropriations legislation. 

8 

THE COURT: What does that have to do with what 

happened in 1970 or what the Attorney General is supposed to be 

considering in 1998 or today? 

MR. DOLINGER: The relevance of the bill is it 

expressed Congress' intent some years 

THE COURT: Fine. It gave money. What's the big 

deal? How much of that went to Schedule 1? 

MR. DOLINGER: That, your Honor, I don't have 

information about. 

THE COURT: Mr. Dolinger, that argument is not getting 

anywhere. 

MR. DOLINGER: Understood, your Honor. 

THE COURT: Stick with 1970 and the process after 

that. 

MR. DOLINGER: As of 1970, Congress made a list of 

rationales for the law, principally among which were these 

public health and safety concerns. 
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THE COURT: And it created five schedules. 

MR. DOLINGER: That's correct. 

THE COURT: Teach me the importance of the schedules. 

MR. DOLINGER: And placed marijuana on schedule 1. 

The schedules are arrayed from 1 through 5 in terms of the 

amount of control that the law places on each substance. 

THE COURT: What's the difference among the different 

schedules? 

MR. DOLINGER: The only schedule that's relevant here 

is schedule 1, which requires that --

THE COURT: My mind goes beyond what's focused and 

relevant. What do the other schedules do? 

MR. DOLINGER: The other schedules also provide for 

the control of controlled substances that are known to have 

some currently accepted medical use. 

THE COURT: What would be the consequence, for 

example, if marijuana was shifted from schedule 1 to schedule 

27 

MR. DOLINGER: The consequence would be that it could 

be recognized to have some accepted medical use if it were 

shifted. 

THE COURT: Would it still be criminal? 

l~R. DOLINGER: There would be criminal penalties 

attached to the illegal distribution. 

THE COURT: Resulting in custody. 
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MR. DOLINGER: Yes. Among other substances on 

schedule 2 are certain opiates and amphetamines. 

THE COURT: The scourge that's now going on would be a 

schedule 2 scourge. 

MR. DOLINGER: There are drugs on schedule 2 that are 

part of the current opioid crisis, your Honor. Yes, that's 

correct. 

THE COURT: What happens if marijuana went to schedule 

3? What would be the consequence? 

MR. DOLINGER: All of these schedules have potential 

consequences for illegal distribution and use, your Honor. 

THE COURT: Even if it were on schedule 5, the most 

lenient of the schedules, would there be criminal consequences? 

MR. DOLINGER: For illicit use, your Honor, and 

distribution, that is my understanding, but I would 

respectfully request to get back to the Court on this. 

THE COURT: What's the answer to that question, 

Mr. Hiller? 

MR. HILLER: Not necessarily, your Honor. For 

example, Robitussin is a schedule 5 drug. That's not an 

illicit drug. There are other drugs which are prescription. 

THE COURT: If you periled Robitussin because of the 

contents of the cough medicine, it could be illegal, right? 

MR. HILLER: Yes, it could. 

THE COURT: Even though it's an off-the-shelf drug? 
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MR. HILLER: That's my understanding, Judge. 

THE COURT: Off the record. 

(Discussion off the record) 

THE COURT: Mr. Hiller, even if it was on schedule 5 

there would be circumstances where selling, distributing an 

item on schedule 5 could be criminal. 

MR. HILLER: It could be, yes. There are 

circumstances. 

THE COURT: Thank you, Mr. Hiller. 

MR. HILLER: Sure. 

MR. DOLINGER: As your Honor pointed out, there is a 

scheduling process that the DEA follows by delegation from the 

Attorney General to account for developments in science and 

medicine 

THE COURT: Let's say I'm a doctor specializing or 

wanting to specialize in the administration of marijuana for 

certain medical purposes, and we recognize that there are now 

medical purposes that can be useful to be treated with 

marijuana, at least to remedy the problem of pain. How would 

that doctor go about getting a reclassification? 

MR. DOLINGER: Any person can submit a petition to the 

DEA seeking a rescheduling of a drug and can submit evidence 

that they assert supports the rescheduling. In making the 

scheduling decision the DEA seeks a recommendation from the 

Secretary of Health and Human Services. 
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THE COURT: Is there some kind of a trial? 

MR. DOLINGER: There is an agency review process that 

does result in an agency decision. There is an extensive 

record. 

THE COURT: Is a record created? 

MR. DOLINGER: A record is created and is subject to 

review in the courts of appeal. 

evidence. 

THE COURT: Can the petitioner bring evidence? 

MR. DOLINGER: Yes. The petitioner can submit 

THE COURT: So the petitioner is free to bring in all 

kinds of evidence supporting his claim that there should be a 

liberalization of the scheduling of marijuana? 

MR. DOLINGER: That's right, your Honor. And that is 

the forum in which --

THE COURT: Then there is a process and a final 

determination by the agency. 

MR. DOLINGER: Correct, your Honor. 

THE COURT: Or under the Administrative Procedure Act, 

there is a review by the D.C. Court of Appeals. 

MR. DOLINGER: There is actually a specific statutory 

provision under the Controlled Substances Act that provides for 

review in any of the courts of appeals. But the D.C. circuit 

has reviewed these rescheduling decisions several times. 

THE COURT: As in any administrative agency cases, the 
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petitioner is free to ask the Court of Appeals the jurisdiction 

where he lives to review the final determination of the agency. 

MR. DOLINGER: Yes, a petitioner may. 

THE COURT: And then there is ultimate review in the 

Supreme Court. 

MR. DOLINGER: Yes, your Honor. 

THE COURT: If the agency doesn't do its duty, a writ 

of mandamus can be taken out in an appropriate Court of 

Appeals. 

MR, DOLINGER: That's true as well. 

THE COURT: It's just like any other situation in any 

agency? 

MR. DOLINGER: Yes, your Honor. With the specific 

statutory guidelines that the agency must follow in 

rescheduling decisions. 

THE COURT: Like all other administrative agencies, 

there are legal criteria that must be observed? 

MR. DOLINGER: Yes, your Honor. 

THE COURT: Indeed there have been such proceedings. 

MR. DOLINGER: There have been a number of those 

proceedings. 

about it? 

THE COURT: Was it part of your argument to tell me 

MR. DOLINGER: Yes, your Honor. 

THE COURT: Now would be a good time. 
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MR. DOLINGER: This is addressed in our brief and that 

is one of the grounds on which we have moved to dismiss. There 

is this possibility of administrative review that the 

plaintiffs have not sought to take advantage of here. 

THE COURT: They tell me it's futile. 

MR. DOLINGER: Yes, your Honor. 

THE COURT: Meaning that a lot of people have lost. 

MR. DOLINGER: That is correct, your Honor. 

THE COURT: Then it takes a long time for the agency 

to work. 

MR. DOLINGER: These petitions have been unsuccessful 

in the past. But the last two decisions in 2011 and 2016 

denying the scheduling of marijuana found that there were not 

sufficient studies of sufficiently high quality to show the 

efficacy of marijuana. 

THE COURT: Those aren't decisions by the D.C. Court 

of Appeals. 

MR. DOLINGER: Those are decisions by the DEA on the 

rescheduling petitions. One of those cases 

THE COURT: Affirmed by the District of Columbia Court 

of Appeals. 

MR. DOLINGER: Yes. One of them was affirmed. The 

other, no review was taken. Or if a review was taken, it was 

dismissed on jurisdictional grounds. 

There was a 2013 D.C. Court of Appeals --
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THE COURT: The substantive rule of the D.C. Court of 

Appeals was established in 2013? 

MR. DOLINGER: The D.C. circuit did rule in 2013 and 

upheld the DEA's refusal to reschedule the drug, as supported 

by substantial evidence. 

THE COURT: And the record that came up in 2013 was 

dated when? 

MR. DOLINGER: That was the 2011 denial, your Honor. 

THE COURT: In 2011, six, seven years ago, the DEA, 

after an ad.t1inistrative hearing and evidence and the like, 

ruled that marijuana should remain schedule 1? 

MR. DOLINGER: Correct, your Honor. 

THE COURT: And the petitioner didn't like that rule, 

so he appealed to the D.C. Court of Appeals that the law says 

he should, and he lost in D.C. Court of Appeals. 

MR. DOLINGER: Yes, your Honor. 

THE COURT: Although that rule is not binding on me, 

it's persuasive, isn't it? 

MR. DOLINGER: It's very persuasive, your Honor. 

Because in coming to that determination the D.C. circuit 

applied a much more rigorous standard of review than your Honor 

would apply under a rational basis for a view to the law. 

THE COURT: What was the standard review? 

MR. DOLINGER: It is an APA type standard, your Honor, 

substantial evidence. 
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THE COURT: Whether there is substantial evidence, 

what is the determination of the agency? 

MR. DOLINGER: Supports factual findings which 

reasonably support the legal conclusion. 

16 

THE COURT: And the D.C. Court of Appeals found that 

there was. 

MR. DOLINGER: That's correct, your Honor. 

THE COURT: As of 2011. 

MR. DOLINGER: Yes. In a decision as of 2013. 

Among other things, your Honor --

THE COURT: Plaintiff can go back now and say, things 

have changed since 2011. Here are all these medical uses and 

here are all these doctors' testimonials about how much it is 

used and here are my clients, and you have the people who have 

been helped considerably by it, please change your mind. 

MR. DOLINGER: Exactly, your Honor. The 

administrative review process is the appropriate way to present 

new evidence to the DEA concerning allegations that there are 

scientific and medical changes or advancements that could 

THE COURT: What is the doctrine of law that so 

specifies? 

MR. DOLINGER: I'm sorry, your Honor? 

THE COURT: What is the doctrine of law that would 

allow me to dismiss the case, as you want me to do, on the 

ground that the proper remedy is in the DEA and in the Court of 
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Appeals? 

MR. DOLINGER: It's the doctrine of administrative 

exhaustion, your Honor. Where there is an available and 

adequate administrative remedy, a court should not first hear a 

challenge before that administrative review process has been 

exhausted. Here, the plaintiffs --

THE COURT: What does available mean? Administrative 

and available legal remedy? 

MR. DOLINGER: It means that the process must provide 

an opportunity for the relief that the plaintiffs are seeking. 

THE COURT: Suppose they just sit on their butts. 

MR. DOLINGER: A writ of mandamus, as your Honor 

stated, can be taken to a Court of Appeals seeking to direct 

the agency to act if agency action has been unduly delayed. 

THE COURT: Plaintiffs say that there was a seven and 

a half years 1 delay. Do I remember correctly? How many years, 

Mr. Hiller? 

MR. HILLER: It's nine, your Honor. 

THE COURT: Nine years' delay. 

MR. DOLINGER: Your Honor, the agency. 

THE COURT: Is anyone taking a writ in the D.C. Court 

of Appeals and say, that's unconscionable? 

MR. DOLINGER: I understand there may have been 

mandamus writs taken in the past in these cases, your Honor. 

The most two recent rescheduling petitions were pending for a 
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shorter period than that, for, I believe, five to six years, 

but the agency process is exhaustive. It results in the 

compilation of a record that is hundreds of pages long. 

As I stated, the DEA takes a recommendation from the 

secretary of HHS who delegates that responsibility to the Food 

and Drug Administration, which makes scientific findings that 

are binding on DEA. That process necessarily takes time and 

provides for this exhaustive record that is then available to 

the Court of Appeals for ad~inistrative review. 

THE COURT: Is there anything now pending before the 

DE!'.? 

MR. DOLINGER: Not to my understanding, your Honor. 

There was this petition that was denied in 2016. Any party who 

is aggrieved by a DEA decision of that type can take the 

appeal. But, as I stated, no proper appeal was perfected from 

that 2016 decision. 

THE COURT: I think I understand exhaustion. Let's 

move on to another point, unless I missed something that you 

want to tell me about. 

MR. DOLINGER: No, your Honor. Just that ruling on 

exhaustion would dispose of all of the claims in this case. 

THE COURT: Including the constitutional olaims? 

MR. DOLINGER: Yes, your Honor. Because what 

plaintiffs are seeking here is only a challenge to the 

scheduling of marijuana on schedule 1. 
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THE COURT: By act of Congress. 

MR. DOLINGER: By act of Congress. And if the drug 

were rescheduled to another schedule, presumably they would be 

getting all of the relief they are seeking because they do not 

assert that marijuana cannot be scheduled on any of the other 

schedules. Actually, the Second Circuit ruled on that point. 

THE COURT: In Kiffer. 

MR. DOLINGER: In Kiffer. That's right, your Honor. 

THE COURT: What year was Kiffer? 

MR. DOLINGER: 1973. The case was cited with approval 

in 2013 in U.S. v. Canori, also a Second Circuit case, but held 

as 

THE COURT: Spell that last name. 

MR. DOLINGER: C-a-n-o-r-i. Cited in our brief, your 

Honor. 

THE COURT: Why do you expose the fact that I don't 

remember it? 

order? 

MR. DOLINGER: Just for reference, your Honor. 

THE COURT: What year was Canori? 

MR. DOLINGER: 2013. 

THE COURT: It was a summary disposition, summary 

MR. DOLINGER: I know it was an opinion, I believe, by 

Judge Cabranes. 

THE COURT: You have two precedents that say that the 
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district court in the Southern District of New York and other 

parts governed by the Second Circuit cannot take up the 

proposition that the act is unconstitutional. 

MR. DOLINGER: Kiffer did hold that the scheduling of 

marijuana as scheduled by Congress in 1970 was constitutionally 

rational and Canori 

THE COURT: It affirmed the conviction for violation 

of the narcotics laws in the distribution of marijuana, right? 

MR. DOLINGER: It did not reopen the question. Yes, 

your Honor, 

THE COURT: And the defense argument was that the law 

is unconstitutional, right? 

MR. DOLINGER: Yes. 

THE COURT: And the Court held that it is 

constitutional? 

MR. DOLINGER: Yes. 

THE COURT: Is that preclusive? 

MR. DOLINGER: Your Honor, these cases remain binding 

on this court, yes. 

THE COURT: Meaning it's preclusive? 

MR. DOLINGER: Yes. 

THE COURT: Meaning I have no discretion. 

MR. DOLINGER: That's the government's position, your 

Honor. 

THE COURT: Meaning if I rule for the plaintiff I 
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would be reversed. 

MR. DOLINGER: Your Honor, that is our position, yes. 

THE COURT: More than your position. That's the 

ruling by the Second Circuit. 

MR. DOLINGER: That's right, your Honor. That is the 

rule of the circuit and of the Supreme Court, that the lower 

courts do not have the discretion to disobey the binding 

precedents. 

THE COURT: I once failed to follow a Second Circuit 

precedent. I had found a Supreme Court precedent that although 

not directly on point, I thought was persuasive. And so I 

followed the Supreme Court and my case went to the Supreme 

Court and the Second Circuit was rever.sed. And in the remand 

the Second Circuit chastised me for not following Second 

Circuit precedence. I suppose I could do that now and get 

chastised again. 

Why do you applaud a judge that's going to be 

chastised? 

MR. DOLINGER: Your Honor, it is the rule that even if 

there were some interceding precedent from the Supreme Court, 

if it is not directly on point and if it does not reverse that 

Second Circuit case, the Second Circuit case does remain 

binding on this Court. 

THE COURT: Seems to me that I'm bound by Kiffer and 

Canori. 
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VJR. DOLINGER: We agree, your Honor. 

THE COURT: What else do you want to tell me that's 

bad news for the plaintiff? 

MR. DOLINGER: Most of the other claims, your Honor, 

have also been rejected. 

First, I'll deal with the commerce clause claim. That 

one was not rejected only by the Second Circuit, but also by 

the Supreme Court itself in Gonzalez v. Raich. 

THE COURT: What's the argument? 

MR. DOLINGER: The plaintiffs' argument, as I 

understand it, is, if there is solely intrastate distribution 

or use of marijuana, that is not a proper subject for a federal 

regulation under the commerce clause. 

THE COURT: What's the case? Ogden v. something or 

other established in 1938. 

MR. DOLINGER: Wickard v. Filburn is the precedent 

that the Supreme Court ultimately relied on in Raich to hold 

that economic effects of a law can be aggregated 

THE COURT: Where does the distribution in a 

particular state, since it's quite likely that the drug can 

come from a different state, or be distributed from a different 

state, interstate commerce exists and there is jurisdiction on 

the part of Congress to act. It's like in a Hobbs Act. If 

someone sells fruits and vegetables in a bodega and is held up, 

the guy holding him up is subject to enhanced penalties because 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 

A-364 

Case 18-859, Document 35-2, 06/01/2018, 2316044, Page107 of 146



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I2EMWASC 23 

he is violating the Hobbs Act. Even though there is an 

argument that the transaction is purely local, the bodega 

operates on a particular street corner, their argument doesn't 

prevail because of interstate. 

MR. DOLINGER: That's right, your Honor. The effect 

on interstate commerce can be minimal. 

THE COURT: You are teaching me that the commerce 

argument is not a valid argument. 

MR. DOLINGER: It is foreclosed. 

THE COURT: What else would you like to teach me? 

I'm sorry that I'm disturbing your set argument. You 

probably prepared for two days and two nights on a sequence of 

argument and here the judge is interrupting every minute. 

MR. DOLINGER: We welcome your questions, your Honor. 

THE COURT: You do not. 

MR. DOLINGER: There are implications in the 

plaintiffs' papers concerning a fundamental right either to use 

marijuana or to access the medication of one's choice. Those 

arguments have also been rejected by all of the courts that 

have considered them. 

The applicable test for whether there is a fundamental 

right comes from a Supreme Court case from the late 1990s, 

Washington v. Glucksberg. It holds that a fundamental right 

exists only if it is deeply rooted in the nation's history and 

traditions and is implicit in the concept of overt liberty. 
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either a specific right to marijuana under the fundamental 

rights jurisprudence or, more generally, to access medications 

of one's choice, if they are not approved under the regulatory 

regime 

THE COURT: By implication, that's the rule of Kiffer. 

MR. DOLINGER: Your Honor, Kiffer did not specifically 

address fundamental 

THE COURT: I said by implication. 

MR. DOLINGER: That's right, your Honor. 

THE COURT: If it were a fundamental right to 

distribute marijuana, Kiffer would not have been --

MR. DOLINGER: That's right, your Honor. And the 

Court there did hold that there is no fundamental right to 

distribute marijuana. It did not address whether there is a 

fundamental right to use. But subsequent cases have addressed 

that point and have concluded that there isn't. 

THE COURT: What else would you like to teach me? 

MR. DOLINGER: Your Honor --

THE COURT: I think you have hit on all of the high 

points. 

MR. DOLINGER: Also, if you have further questions. 

We are happy to rest on our brief. 

THE COURT: Anything else in your brief that you want 

to draw to my attention? Your brief is very long. 
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MR. DOLINGER: Yes. The briefing is lengthy, your 

Honor. 

THE COURT: I read these at night, so my attention 

span is very limited, even during the olympics. 

MR. DOLINGER: Very briefly, your Honor, there are 

claims concerning the constitutional right to travel in the 

First Amendment. 

THE COURT: Those are fundamental rights. 

25 

MR. DOLINGER: Those are fundamental rights. But the 

Controlled Substances Act regulates only possession of 

substances. It does not speak to travel. It does not speak to 

expression. So under the governing precedence there, too, 

there is no constitutional claim. 

THE COURT: If I wanted to hold up a bodega in New 

Jersey, I couldn't claim that I'm not allowed to travel to New 

Jersey. My fundamental right to travel is violated. I 

wouldn't be able to argue that. 

MR. DOLINGER: That's right, your Honor. 

THE COURT: If it's legitimately a crime, your right 

to travel for purposes of having the drug for distribution 

trumps the fundamental right. 

MR. DOLINGER: Correct, your Honor. 

THE COURT: However, if you just possessed the 

marijuana to use it medicinally, without intending to 

distribute it, it's a federal crime. 
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MR. DOLINGER: Federal law does prohibit marijuana and 

makes it contraband for all purposes as a general matter. 

THE COURT: But the law is it's possession with intent 

to distribute. 

MR. DOLINGER: Distribution is treated differently 

than simple possession, your Honor, but both are illegal. 

THE COURT: Simple possession is a misdemeanor? 

MR. DOLINGER: That, your Honor, I would also have to 

provide you something further on. 

MR. BONDY: Yes, your Honor, it's a misdemeanor. 

MR. DOLINGER: Unless the Court has any questions. 

THE COURT: I never had in 19 years a case of simple 

possession. I've had cases of distribution. 

MR. DOLINGER: I understand that it is --

THE COURT: If someone is using marijuana or carries 

it, even for medicinal purposes, that person is exposed to 

being arrested and tried for a misdemeanor. 

MR. DOLINGER: It is regulated by the Controlled 

Substances Act, yes, your Honor. 

THE COURT: It depends on whether that Controlled 

Substances Act is legal. If it's illegal, the travel is 

violated. If it's not legal, then you can't travel with it. 

MR. DOLINGER: These claims do rely on their being 

some other infirmity in the law. They cannot stand on their 

own. That's right. 
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THE COURT: Thank you. 

MR. DOLINGER: Thank you. 

27 

THE COURT: Mr. Hiller, you want to make a speech or 

you want to answer questions? 

MR. HILLER: I think I want to start where your Honor 

asked your questions so I can address them directly, and maybe 

I'll get into the speech and maybe I won't. 

First, with respect to the petitioning process, Mr. 

Doling·er argues that the petitioning process constitutes a full 

defense to this action. As far as I know, that argument that 

Mr. Dolinger has made has been made twice and it's been 

rejected twice. 

The first instance was Kiffer, actually was the 

argument in Kiffer, was that the defendant had no right --

THE COURT: That was a criminal case, Mr. Hiller. The 

Second Circuit couldn't duck that. An exhaustion would not 

play a role there because they had to rule on the validity of a 

conviction. What would be the consequence if they didn't rule? 

MR. HILLER: That wasn't the reason that they gave, 

your Honor. What they said was, in order to get to the 

threshold point of arguing that it's unconstitutional, the 

government came forward and said, you can't argue that because 

there is a petitioning process and the judge said no. I am 

going to allow the argument. So even though it was a criminal 

case, your Honor, I don't think it's distinguishable on that 
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basis. 

I would also point out that in U.S. v. Pickard, which 

is one of the lead cases cited by the government, the very 

argument that Mr. Dolinger made was rejected by the court in 

U.S. v. Pickard. If I could put my hand on the case, I could 

actually direct you to the exact page. 

Here we are. The citation is 100 F.Supp. 3rd 981 and 

it's on page 996. And what the Court said was: A provision 

conferring jurisdiction to entertain such a constitutional 

challenge is not required to be included in the CSA itself, nor 

is the statute insulated from constitutional review by 

congressional delegation of authority to an agency to consider 

an administrative petition. The government has not pointed to 

any clear and convincing evidence that Congress intended to 

preclude review of constitutional claims regarding the CSA. On 

that basis, the Court enLertained the constitutional claims. I 

would respectfully submit 

THE COURT: What happened? 

MR. DOLINGER: In that. 

MR. HILLER: In that particular case, because the 

defendant bears the burden of proving his affirmative defense 

by a preponderance of the evidence on a motion to dismiss, he 

wasn't able to meet that standard. 

But I would emphasize to this Court that the standard 

in this case 
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THE COURT: It 1 s also a criminal case, right? 

MR. HILLER: It's also a criminal case, your Honor. 

But it's cited by the defendants. If the defendants are going 

to take the position that Pickard defeats our case --

THE COURT: You are talking too fast. 

that fast. 

I can't think 

MR. HILLER: Most of the cases upon which the 

defendants rely in this matter are criminal defense cases and 

this is one of them. 

THE COURT: If I had a criminal case involving 

distribution and a motion to dismiss were made, I couldnrt say 

that I'm not entertaining that because you have to go through 

an administrative process that will take years. I have to 

address it, as Pickard did. I don't think there is an option 

in the criminal case. You have to deal with it directly. 

MR. HILLER: There is a three-part test to determine 

whether or not administrative remedies are futile, your Honor. 

Even assuming that this Court were not inclined to follow 

Pickard or Kiffer on this point, we would respectfully submit 

that the three-part test favors denial of the defendants' 

motion with respect to the administrative review process. 

THE COURT: What are those three parts? 

MR. HILLER: We have to meet just one of them. First, 

resort to the administrative remedy would cause undue prejudice 

to a subsequent assertion of a court action due to, for 
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example, an unreasonable or indefinite time frame for 

administrative action. The second is, if there is any doubt 

that the agency is empowered to grant relief, such as, for 

example, if the agency lacks the institutional 

THE COURT: Can you slow up, please. 

30 

MR. HILLER: There is a doubt as to whether the agency 

was empowered to grant effective relief such as when an agency 

lacks institutional competence to determine the 

constitutionality of a statute. 

THE COURT: That doesn't apply. 

MR. HILLER: Third, the administrative body is shown 

to be biased or otherwise had predetermined the issue before 

it. 

I would submit, your Honor, at a minimum, the first 

and the third fall squarely in our corner, and I would say the 

second one does as well. If I may just focus on the first. 

The allegations in the complaint, which, as your Honor 

is well aware, have to be assumed true for purposes of this 

motion, are that the petitioning process is a futile one. It 

takes nine years on average. 

THE COURT: Only if the argument is plausible. 

MR. HILLER: Yes, your Honor. But I would 

respectfully submit it's not only plausible 

THE COURT: What is the remedy, if there is an 

administrative delay? 
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MR. HILLER: Historically what's happened is that 

petitioners have filed motions for writs of mandamus to 

require, for example 1 the DEA to render a decision. 

31 

Mr. Hollandr who is a cocounsel of ours, he was one of 

the attorneys on the Americans for Safe Access case, was 

required to file a motion for a writ of mandamus to require the 

DEA just to render a decision. It took six years for the DEA 

just to render a decision before the administrative process 

continued. 

THE COURT: What happened on his writ? 

MR. HILLER: I'm sorry? 

THE COURT: What happened on the petition for a 

mandamus? 

MR. HILLER: Eventually what happened, as I understand 

it, was the DEA responds to the writ of mandamus, actually did 

issue the decision which then proceeded to go forward. 

Your Honor, I represent people who need cannabis to 

live. 

Jagger Cotte was diagnosed with Leigh's disease before 

he turned the age of two and generally if you are diagnosed 

before the age of two, you die by the age of four. He was 

admitted to a hospice before his fourth birthday, administered 

cannabis to treat his pain, and he is seven now. 

I represent Alexis Bartell, who was having multiple 

seizures a day for 14 months and having repeat hospitalizations 
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to the point where her doctor said that part of the left side 

of her brain might have to be removed, and even then they 

weren't sure it would work. 

THE COURT: Is there a process for expedited review by 

an agency when the pleasures of life and the endurance of life 

are at stake? 

MR. HILLER: No, your Honor. 

THE COURT: Can't I go to an agency and say, please, 

agency, my client's life is threatened? 

MR. HILLER: Mr. Holland is gesturing to me and my 

instinct is that the answer is no. 

MR. HOLLAND: With regard to Americans with Safe 

Access, which was also the coalition rescheduled cannabis, a 

group of scientists, one of the organizations with them was 

Patients Out of Time, or POT, who are arguing that very thing, 

that we are suffering immensely without any further action that 

is expedited in any way. To my knowledge, there has never been 

a way to expedite --

THE COURT: What happened? 

MR. HOLLAND: Ultimately, it was the mandamus action 

that brought about the determination from the DEA. 

THE COURT: Why can't you do that here? 

MR. HOLLAND: I'm sorry? 

THE COURT: Why can't you do that here? 

MR. HOLLAND: It's not clear that our plaintiffs would 
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be alive at that time. I would defer to Mr. Hiller to answer 

that question directly. But Alexis Bortell, on any given day 

that she doesn 1 t have access to that, your Honor, she could 

pass away. 

THE COURT: She has been doing it. No one has 

bothered her. 

MR. HILLER: Your Honor, the real problem with that 

process 

THE COURT: She has fears to move from her 

jurisdiction. Colorado is a safe jurisdiction. She moved to 

Colorado, I think you alleged, because it was the opportunity 

to get cannabis at the time when Massachusetts didn't allow it. 

MR. HILLER: Texas, yes. Your Honor, my client, it's 

not --

THE COURT: Let's stay with that for a while. I think 

that's the critical part of your case. 

MR. HILLER: Yes, your Honor. 

THE COURT: You are really arguing that basic issues 

of human life are at stake. 

MR. HILLER: Yes, your Honor. 

THE COURT: Not just an opportunity for recreational 

use of marijuana, but the opportunity to enjoy life itself is 

threatened without marijuana. 

MR. HILLER: Yes, your Honor. 

THE COURT: That's circumstance. What would happen if 
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you went to the agency and said, here is my case, I need quick 

action, I need immediate response? If there was no response, 

you take out a mandamus to the Court of Appeals. 

MR. HILLER: Your Honor, it is my understanding that 

petitioners have already been placed in that situation and, 

nonetheless, the decisions don't come. 

And the concern that I have, your Honor, quite 

frankly, is, yes, Alexis Bartell and Jagger Cotte and Jose 

Belen need their cannabis to live. Alexis Bartell, who has not 

had a seizure in almost three years, since she started the 

cannabis, while she is allowed to stay within Colorado, your 

Honor, I would remind the Court that 28 percent of the United 

States is federal land. She is excluded between a quarter and 

a third of American lands from traveling anywhere. 

THE COURT: If Congress can legislate, then she can't 

travel. If it can, she has got to abide by the law. 

MR. HILLER: Your Honor, what I would say to that -

THE COURT: It all depends on the legality. I just 

put to you that a district court is not the appropriate forum 

to weigh all of the conflicting arguments with regard to items 

on the schedules. It's not only that there is a medical use, 

but it has to be weighed. That criteria has to be weighed 

against other criteria, including the dangers to the community 

by too-ready availability of the drug. That has been the 

holdup, I think, in terms of what Congress is feeling. 
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When agencies are set up to do the very kind of thing that you 

want me to do, I think the right thing is to defer to the 

agency. 

MR. HILLER: Your Honor, what I would suggest to your 

Honor is, and in the greatest deal of respect, is to review the 

language in Pickard that I have referred to you because that 

language -

THE COURT: It's the same issue as Kiffer. Kiffer is 

a case where the Second Circuit took the case, took the 

argument, and Pickard did the same thing, ultimately holding 

that the argument did not have merit. But they took it. 

MR. HILLER: Your Honor, in each instance the courts 

allowed the defendants to interpose a constitutional challenge 

and constitutional challenge was deemed not to be precluded by 

the existence of the petitioning program. The defendants 

argued there 

THE COURT: The existence of what? 

MR. HILLER: Of the petitioning program, of the 

administrative review process. The very arguments that were 

made today were made in those two cases. And what the 

courts 

THE COURT: The court held that because there is a 

petitioning process, the law is not unconstitutional. 

MR. HILLER: No. I'm sorry, your Honor. What the 
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court did in Pickard and Kiffer was that when the defense came 

forward with an affirmative defense, arguing that the statute 

was unconstitutional, the Federal Government said they are 

precluded from making any constitutional challenge. 

THE COURT: And the Court held not, but then they held 

against the defendant. 

MR. HILLER: The Court held that they were not 

precluded from raising the constitutional claim, that the 

threshold issue that the defense is raising now --

THE COURT: Mr. Hiller, let me suggest. I understand 

you are passionate about your case, and you've got a very 

strong case and a lot of human interest involved. Unless you 

discipline yourself to slow down, you lose your effectiveness. 

MR. HILLER: Thank you, your Honor. I will do my 

best. 

The threshold argument that the defense made today is 

the same threshold argument that was rejected in Pickard. 

THE COURT: I take your point. I take your point. I 

have it. I really understand it. I may not follow it, but I 

understand it. 

The second part of my question, though, is what I'm 

focused on. When the district courts and the Second Circuit 

Court of Appeals focused on the issue, they held that the 

Constitution was not violated by having marijuana on schedule 

1. 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 

A-378 

Case 18-859, Document 35-2, 06/01/2018, 2316044, Page121 of 146



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I2EMWASC 37 

MR. HILLER: Yes. That goes to the issue of stare 

decisisr which I am prepared to discuss. 

THE COURT: Maybe we should get into that. But I'm 

thinking that in those cases they held that they had to get 

onto the question and they gave different reasons than I had. 

But they got onto the question. They held that the defense was 

not proved. What did they hold? 

MR. HILLER: In Kiffer, the claimed constitutional 

right, as Mr. Dolinger pointed out, was the constitutional 

right to distribute cannabis, which is clearly not implicated 

by Alexis Bartell, Jagger Cotte or Jose Belen. 

THE COURT: Slow. 

MR. HILLER: With respect to Canori, Canori's argument 

was not constitutional. Mr. Dolinger represented to this Court 

that Canori was decided on constitutional grounds but, in fact, 

the defendant in Canori argued that the Ogden memorandum had 

affected a de facto rescheduling of cannabis and, therefore, he 

could not be charged as having violated a classification of 

schedule 1. 

THE COURT: I don't think he relies on Canori for that 

purpose. I think he relies on Canori for favorable citation of 

Kiffer. 

Am I right, Mr. Dolinger? 

MR. DOLINGER: Yes, your Honor. 

MR. HILLER: With respect to Kiffer, your Honor --
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THE COURT: What about Pickard? 

MR. HILLER: I'm sorry. 

THE COURT: What about Pickard? What was the 

constitutional ruling of Pickard. 

MR. HILLER: The argument in Pickard was different 

from what we are arguing. The argument in Pickard was, the 

ruling was that the classification was constitutional, but the 

arguments and claims were different. The arguments we are 

making here are not the same. And I would emphasize to the 

Court --

them. 

THE COURT: What were the arguments in Pickard? 

MR. HILLER: In Pickard, there are quite a few of 

THE COURT: Pick out two, the two you have the most 

difficulty in answering. 

MR. HILLER: I'm sorry? 

THE COURT: The two that you have most difficulty in 

answering. I'll read the case again before I issue my 

decision. You might as well anticipate that I'll focus on the 

two questions that you have difficulty in answering. 

MR. HILLER: The first argument in Kiffer and in 

Pickard 

THE COURT: Here is the answer. 

MR. HILLER: No, it's not. 

The principal claim in Pickard was that science had 
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reached the point where now the scientific community had raised 

enough questions that cannabis does have a medical application 

within the meaning of a schedule 1 definition, which is not the 

same that we are arguing. 

THE COURT: It really is. 

MR. HILLER: With all due respect, your Honor, it is 

definitely not. I can assure you that 

THE COURT: Your clients have a medical need for 

marijuana that it's saving their lives. 

MR. HILLER: That's correct. 

THE COURT: Isn't that the same argument? 

MR. HILLER: Our argument is not that there is this 

raging scientific debate that has ultimately started to tip in 

our favor. That is not the argument. Our argument is that the 

Federal Government knows that cannabis is safe and effective. 

The reason I would say that ---

THE COURT: It doesn't want to act. 

MR. HILLER: The Federal Government has a patent right 

now that was taken out by the Department of Health and Human 

Services which, according to defendants' brief on page 5, 

specifically says is binding on the Federal Government. 

Now, in that patent application, the United States 

Government represented that cannabis constitutes a safe and 

medically effective treatment for Parkinson's disease, 

HIV-induced dementia, Alzheimer's disease, autoimmune diseases, 
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and also serves as a neuroprotectant to help people with 

seizure disorders. And those representations cannot be made in 

bad faith by law under Section 101 of Title 35 of the United 

States Code. Any representation made in a patent application 

must be in good faith based upon the invention's utility. So 

the United States Government has represented 

THE COURT: Your clients are living proof of the 

medical appropriateness of marijuana. I don't need a patent to 

tell me that. I have to take the plausible allegations in your 

complaint as true. How could anyone say that your clients' 

lives have not been saved by marijuana? How can anyone say 

that your clients' pain and suffering has not been alleviated 

by marijuana? You can't, right? 

MR. HILLER: I could not agree with you more, your 

Honor. 

THE COURT: That criteria, does it trump everything 

else? Suppose the administrative agency would say, yes, yes, 

Mr. Hiller, you are right. But the dangers I see in marijuana 

are such, dangers to the community, are such that I feel and I 

hold that there is no rescheduling. Can it do that? 

MR. HILLER: No. Once cannabis does not meet Section 

2 of the definition, it cannot be classified as a schedule 1 

drug. 

Your Honor, in that sense you have made the point for 

us. There is no real question that cannabis provides safe or 
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medically effective relief to our clients. And the fact of the 

matter is, in order for cannabis to be schedule 1 drug, in 

addition to having to have no medical application whatsoever, 

it also has to be so dangerous it can't even be tested under 

strict medical supervision and, yet, the United States 

Government is allowing over 200 million Americans today to have 

access to cannabis in 30 states across the country. 

In addition to that, your Honor, the government itself 

has its own investigational new drug program and beginning in 

1976 has been distributing cannabis to medical patients all 

over the country for the treatment of their diseases. If 

cannabis met the requirements of a schedule 1 drug, the Federal 

Government, under the FDA's regulations, would not have been 

permitted to include cannabis as a schedule 1 drug. 

THE COURT: Judge Wolford in western New York, United 

States v. Green, I think looked at it in the way that is 

persuasive to me. She said: It is difficult to conclude that 

marijuana is not currently being used for medical purposes. It 

is. There would be no rational basis to conclude otherwise. 

If that were the central question in this case, defendants' 

argument would have merit, but it is not the central question. 

The issue is not whether it is rational for Congress 

or the DEA to conclude that there is no currently accepted 

medical use for marijuana. That would be the issue if a claim 

were brought in a circuit court challenging the DEA's 
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administrative determination. 

Rather, a constitutional issue for equal protection 

purposes is simply whether there is any conceivable basis to 

support the placement of marijuana in the most stringent 

schedule under the act. 

This is 222 F.Supp. 3d, 275-280. 

MR. HILLER: What page were you at, your Honor? 

THE COURT: 275-280. 

MR. HILLER: Your Honor, I'm familiar with Green. I 

read it. What I would suggest to the Court is that 

THE COURT: Your argument is that Kiffer really 

overrules Green or Green is not following Kiffer because Kiffer 

holds that the district court should retain the issue, and 

language does not confine it to a criminal court, to a criminal 

case. 

MR. HILLER: Yes, your Honor. I would also point 

out --

THE COURT: I have your argument. I know the 

argument. It's a good argument. I'm not saying it's a win 

argument. It's a good argument. 

MR. HILLER: I appreciate it, your Honor. 

THE COURT: I don't know if it's a win argument. 

That's one of the things I have to decide. 

MR. HILLER: May I address one other point on the 

issue of stare decisis before we change the subject? 
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THE COURT: Of course. 

MR. HILLER: I'll try to do it quickly. 

THE COURT: Don't do it quickly. 

43 

MR. HILLER: I won't say it quickly. I'll just try to 

do it quickly. 

In United States v. Pickard, one of the arguments that 

the Federal Government made is another argument that was made 

here, specifically that the presence of a prior decision by the 

Ninth Circuit specifically foreclosed any constitutional 

challenge because in that case, just like, for example, in 

Kiffer, the Court ruled that the Controlled Substances Act, as 

it pertains to cannabis' classification as a schedule 1 drug, 

is constitutional. 

So the government argued then, argued today. The name 

of that case that Pickard was referring to was Miroyan. And 

what the Court in Pickard ruled was, the decision in Miroyan 

does not foreclose a Court 1 s consideration of future 

constitutional challenges to the classification of marijuana as 

a schedule 1 drug. That case does not stand for the 

proposition that even if defendants proffer credible evidence 

raising serious questions regarding the constitutional 

soundness of marijuana's listing on schedule 1, that district 

courts cannot entertain a constitutional challenge. 

Then the Court in Pickard specifically relied on the 

decision in Gonzalez v. Raich for the proposition that it had 
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no choice but to consider the constitutional challenge, 

notwithstanding defendants' argument. 

And what the Court said, and I quote, to read Miroyan 

so broadly as to preclude constitutional challenges to 

marijuana scheduling under any circumstances would be 

inconsistent with the Supreme Court's relatively recent 

observation in Raich, specifically that evidence proffered by 

the defendants regarding the effective medical uses for 

marijuana, if found credible after trial, would cast serious 

doubt on the accuracy of the findings that require marijuana to 

be listed as a schedule 1 drug. 

I would also cite for the Court's attention Jeno v. 

Commissioner of Patents & Trademarks, which talks about changes 

of circumstances warranting a departure from prior decisions. 

The Court in Jeno said: Nor does the doctrine of stare decisis 

apply to the present action. Contrary to the defendants' 

reasoning, there is a strong possibility that plaintiff can 

show changed circumstances. Stare decisis may not be so 

mechanically applied so as to ignore changing facts and 

inequitable results. 

And a case that opposing counsel cited, Gately v. 

Massachusetts, held, as stare decisis is concerned with rules 

of law, a decision dependent upon its underlying facts is not 

necessarily controlling precedent as to a subsequent analysis 

of the same question on different facts and on a different 
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record, which is exactly what we are saying here. 

Although Mr. Dolinger pointed out in his brief that 

Gately is a First Circuit case, Gately also cites a Second 

Circuit decision, In Re Tug Helen B. Moran, Inc., 607 F.2d 1029 

(2d Cir. 1979). This is the Second Circuit. We find no merit 

in the state's attempt to invoke the doctrine of stare decisis 

since the doctrine is not applicable to determinations of fact. 

In view of the fact that stare decisis is concerned 

with rules of law, a decision dependent on the facts is not 

controlling precedent as to a subsequent determination of the 

same question on different facts and on a different record. 

THE COURT: What is the determination of fact? Who 

determined it? 

MR. HILLER: Your Honor would determine the facts. 

There is no jury in this case because we are asking for 

equitable relief. 

THE COURT: But issue is not a factual issue. It's a 

motion to dismiss a complaint as a matter of law. 

MR. HILLER: I agree. 

THE COURT: The issue that the government raises is 

that since Congress had a rational basis to have the law in 

1970 instead of a procedure for change, the law is 

constitutional. That's as far as the argument goes. 

The question I would pose as a judge hearing it might 

go a little further. It might say that even though there was a 
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rational basis for the law when it was promulgated, the 

inability or unwillingness of the agency to act on changing 

facts indicates that there is some kind of unconstitutionality, 

I don't know how to complete that argument. I think that is 

really your argument. 

MR. HILLER: It is, your Honor. It's one of them. 

THE COURT: The next question is, you asked for a 

reclassification. What would happen with a reclassification? 

MR. HILLER: We are not asking for reclassification, 

your Honor. We are simply asking for a declaration that the 

classification of cannabis as a schedule 1 drug under the CSA 

is unconstitutional. 

THE COURT: That would not give you complete relief. 

There are other schedules that might go into this. The 

implication of that argument, it should not be schedule l; it 

might be schedule something else. 

MR. HILLER: Your Honor, it is my understanding 

THE COURT: The relief you are asking is not to remove 

marijuana from any and all schedules, because that would fit 

the argument you are making. 

MR. HILLER: Our argument, your Honor, is that once 

this Court finds that the classification, if the Court were to 

find that the classification violates the Constitution, it 

would be the schedule and it would be incumbent upon Congress 

to pass new legislation to reschedule it to another level. 
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THE COURT: If I review what your complaint is I have 

to focus on 1970. 

MR. HILLER: Yes. 

THE COURT: And I can't focus on 1970 and give you 

relief. I can only focus on the as-applied attitude that the 

Attorney General or his delegee has not been keeping current. 

That's a different argument and I don't know the answer to it. 

MR. HILLER: What I would say, your Honor, is that the 

Court is duty bound to look at 1970, but also look at the 

changing facts and circumstances that have occurred since 1970. 

THE COURT: It's not a basis for a rational basis test 

for the law passed in 1970. 

MR. HILLER: Your Honor, we have cited cases that take 

a different position on that issue than you have. The cases 

that we have cited make very clear that changed circumstances 

can be considered and factored into a rational relation or 

rational review analysis. 

Your Honor, as long as we are talking about 1970, I 

think it's important not to lose sight of one critical fact 

about our case, which also must be assumed true for purposes of 

this motion, and that is, your Honor, that the Controlled 

Substances Act was enacted not for the purpose of preserving 

health and lives, but, instead, to suppress political rights of 

those that Richard Nixon and his administration believed to be 

hostile to his administration and, also, to oppress African 
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Americans. 

We have four witnesses who have each stated that the 

Controlled Substances Act, which was passed, your Honor, in 27 

days, and written entirely by the Attorney General at the time, 

John Mitchell, who went to prison afterwards, not related to 

the --

THE COURT: Mr. Hiller, what's the point? The point 

is, I 1 m not involved here in a discussion of the evaluation of 

the Nixon administration. I'm not here to evaluate the good 

faith or not of the Attorney General in drafting this law. 

There are other very important laws that were passed in the 

twinkling of an eye, including the Securities Exchange Act, the 

Securities Act of 1933, the law on setting up the courts and 

the special master after 9/11. Don't argue with me that it 

came very fast. 

Here is the argument I'm interested in. You can 1 t win 

on these arguments. You may have appeal on those arguments, 

but you can't win on those arguments. 

Schedule 1 requires that a drug must have a high 

potential for abuse; no currently accepted medical use and 

treatment in the United States; third, there is a lack of 

accepted safety for use of the drug or other substance under 

medical supervision. 

You win on two. One, I don't know. If these are 

three criteria that have to be weighed, a district judge would 
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have a very hard job in weighing medical use against potential 

for abuse. I think bias and prejudice would be a danger. 

The third criteria, lack of accepted safety for use of 

the drug or other substance under medical supervision, the 

opioid epidemic has occurred in a prescription drug. Who was 

there to say that a requirement of a prescription for marijuana 

will save the community from the danger of the drug? 

My point is this. I don't know if these are 

conjunctive criteria that all have to be satisfied or 

disjunctive criteria. But my experience with criteria is that 

they have to be weighed and evaluated. If as a matter of law 

I'm wrong on that, I would like you to tell me. 

MR. HILLER: Your Honor, as a matter of law, you are 

wrong on that one, I'm sorry. All three have to be met. I 

don't think the government is going to tell you differently. I 

don't believe there is any weighing process 

THE COURT: Are you going to tell me differently, Mr. 

Dolinger? 

MR. DOLINGER: No, your Honor. That is true for the 

DEA. As your Honor cited, United States v. Green holds that 

that's not the proper analysis for a district court. 

THE COURT: I' 11 hear you in a minute. I think 

Mr. Hiller is drawing to a close. 

MR. HILLER: Absolutely, Judge. 

I want to point to two more points, if I may. 
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1 The first is, I respect that the Court doesn't want to 
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get involved in the inner machinations of the Nixon 

administration, but I would respectfully urge the Court to 

review footnote 45 to our brief on page 47. Because even if 

the defendants are given the benefit of the doubt and they are 

entitled to argue their rational and review, even under those 

circumstances, if there is a basis to infer antipathy or bad 

faith in the enactment or passage of a statute, then, your 

Honor, those factors are actually very relevant. 

And if it's also true that the rational basis, the 

so-called rational basis is merely a subterfuge for something 

more sinister, your Honor, I would respectfully submit that if 

we could prove those facts, if we could prove that the Nixon 

administration, or those that were working for it, were 

involved in a predatory effort to break up protests and 

infiltrate opposition groups, your Honor, then the Controlled 

Substances Act doesn't get rationality review. 

THE COURT: As a judge I will not get into that. It's 

a political question. I will not get into it. The law is the 

law. I'm sworn to enforce the laws. If it 1 s constitutional, I 

uphold it. Constitutionality will not depend on what may have 

been in President Nixon's mind at the time or in Attorney 

General Mitchell's mind at the time, or in all the legislators' 

minds at the time. This bill passed by votes. 

MR, HILLER: It's not my practice --
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THE COURT: Passed the house, passed the Senate, 

signed by the president. It's either constitutional or not and 

I will follow those arguments. 

What's the last point? 

MR. HILLER: I think I want to make that my last 

point. 

THE COURT: Thank you very much, Mr. Hiller. You 

raised provocative questions. 

MR. HILLER: Thank you. 

THE COURT: Mr. Dolinger, last few words. We will 

wrap up the argument and I will reserve decision. 

MR. DOLINGER: Just a few points very briefly, your 

Honor. 

The first on the question of the administrative 

remedy, it is true that Kiffer looked past the administrative 

remedy and ruled on the constitutional question. That is 

because it cited two rationales for that. The first was that 

it was a criminal case, as your Honor pointed out. 

THE COURT: Mr. Hiller told me it was not one of the 

rationales. 

MR. DOLINGER: Your Honor, it was, in fact, one of the 

rationales that it was a pending criminal case. 

THE COURT: Was it explicitly a rationale? 

MR. DOLINGER: Yes, your Honor. I can get you a page 

cite, if that would be helpful. 
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is right. 

sorry. 

THE COURT: Here is the wording. 

477, F.2d at 352. 

MR. HILLER: Are we talking about 

THE COURT: Kiffer. 

MR. HILLER: Let me just pull it 

THE COURT: Got it? 

MR. HILLER: I don't have it yet, 

THE COURT: I'll wait for you. 

Page 352. 

MR. HILLER: I'm sorry? 

52 

I think Mr. Dolinger 

Canori or Kiffer? 

out. 

your Honor. I'm 

THE COURT: Page 352. Right at the top. You see 

where it says second? Second, even assuming the existence of a 

viable administrative remedy, application of the exhaustion 

doctrine in criminal cases is generally not favored because of 

the severe burden it imposes on defendants. 

MR. DOLINGER: Thank you, your Honor. 

The other rationale cited by the Second Circuit was 

the position of the head of the Bureau of Narcotics and 

Dangerous Drugs, which is the predecessor to the DEA as of 

1973, which is that he had a concurrent obligation under a drug 

regulation treaty that also had the force of statute. That 

position is no longer --

THE COURT: Give me that again. I missed it. 

MR. DOLINGER: The head of the Bureau of Narcotics and 
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Dangerous Drugs came to the conclusion at the time that 

rescheduling marijuana was separately prohibited to him as part 

of the administrative process by a treaty obligation. The DEA 

does not take that position and has considered a number of 

petitions to reschedule marijuana since that time. 

THE COURT: None of which has succeeded. 

MR. DOLINGER: That's right, your Honor. 

THE COURT: Let me ask you this. Go back to these 

three criteria established by 21 U.S.C. Section 812(b) (1). 

High potential for abuse, no currently accepted medical use, 

lack of accepted safety for use of the drug under medical 

supervision. 

Let's say that only criterion 2 is no longer 

applicable, but 1 and 3 are. Does that mean it cannot be on 

schedule 1? 

MR. DOLINGER: If the DEA is considering a 

rescheduling petition, it is a conjunctive test, so all three 

factors must be met. 

THE COURT: What happens if two out of the three are 

met? Does it hit another schedule? 

MR. DOLINGER: It may be rescheduled at that point 

into schedule 2. 

The DEA did conclude --

THE COURT: If that were the case, plaintiff can win 

on schedule 1, maybe not here, but in the administrative 
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process, only to find it comes onto schedule 2 or 3. 

MR. DOLINGER; That's right, your Honor. 

THE COURT: With lesser penalties but nevertheless 

criminal penalties. 

MR. DOLINGER: And among the factors that the DEA 

54 

considered in making the determination that it has no currently 

accepted medical use, this is different from the question of 

whether there could possibly be any medical utility to the 

drug. Among other things --

THE COURT: You can't argue that. Given the 

allegation in the complaint that it saved the life and 

eliminated epileptic seizures, how can you say that? You have 

to accept these allegations as true. I can't say they are not 

plausible. 

MR. DOLINGER: We do accept them as true for purposes 

of the motion. The issue is that the agency must also consider 

whether there are sufficient studies of the drug and sufficient 

studies of high enough quality to show its effectiveness such 

that it can be permitted --

THE COURT: It says no currently accepted medical use 

and treatment in the United States. Judge Wolford has said, 

and what I understand to be the case, that there is. It may 

not be universal, but some statements in their legislative 

findings have found that there is accepted medical use. You 

can't say what you are arguing. Your argument doesn't hold. 
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MR. DOLINGER: Your Honor, I understand --

THE COURT: I think the argument is, Mr. Dolinger, if 

this were an administrative process I might hold, if I were the 

agency head, that, no, it's not a schedule 1 drug, but it is a 

schedule 2 or schedule 3 drug. So nobody has argued the 

schedules. But I look at them because it's judicial notice. 

Therefore, we will reschedule it. The relief that's sought by 

the plaintiff to travel and to petition Congress and the like 

won't be changed in the slightest by that reclassification. 

What they are fearing now they can fear later. I think that 1 s 

the critical issue. 

Thank you very much. Thank you both sides. Thank you 

all for attending and being so patient and laughing at my 

jokes. I'll take this under advisement. 

MR. DOLINGER: Thank you, your Honor. 

MR. HILLER: Your Honor, may we afforded the 

opportunity for supplemental briefing? 

THE COURT: No, no supplemental briefs. 

MR. HILLER: Thank you, your Honor. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------x 

MARVIN WASHINGTON; DEAN 
BORTELL as Parent/Guardian for Infant 
ALEXIS BORTELL, JOSE BELEN, 
SEBASTIEN COTTE as Parent/Guardian 
for Infant JAGGER COTTE, and 
CANNABIS CULTURAL ASSOCIATION,: 
INC., 

Plaintiffs, 

- against -

JEFFERSON BEAUREGARD SESSIONS, : 
III, in his official capacity as United States 
Attorney General; UNITED STATES 
DEPARTMENT OF JUSTICE; CHARLES 
"CHUCK" ROSENBERG, in his official 

capacity as the Acting Director of the Drug 
Enforcement Agency; UNITED STATES 
DRUG ENFORCEMENT AGENCY; and 
the UNITED STATES OF AMERICA, 

Defendants. 

···---------------------------- X 

State of New York ) 
:.ss: 

County of New York ) 

AFFIDAVIT OF ROGER STONE 

17 Civ. 5625 

ROGER STONE, having been duly sworn, deposes and says: 

1. I am a former member of the Richard Nixon Presidential Administration. I submit 

this Affidavit in connection with plaintiffs' Order to Show Cause for a Temporary Restraining Order 

and Preliminary Injunction. As explained below, I have personal knowledge of the rationales and 

motivations underlying enactment, administration and enforcement of the Controlled Substances Act 

("CSA") by the Nixon Administration. 

My Background 

2. I am, and for more than 40 years have been, a political consultant and operative, 
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working predominantly with Republican candidates and officials. I began my political career at age 

12, working for Barry Goldwater's 1964 Presidential Campaign. Thereafter, while attending 

George Washington University, I accepted a position with the Connnittee to Re-Elect President 

Nixon ("CRP"). My work for CRP provided me with close access to Nixon Administration officials 

and associates, with whom I interacted regularly. 

3. After Richard Nixon was re-elected as President in 1972, I was offered and took a 

position with his Administration's Office of Economic Opportunity, where I continued to work 

closely with Nixon Administration officials and associates in the creation and administration of 

policy. 

4. In addition to my tenure with the Nixon Administration, I also worked with and/or 

for other public officials, candidates and campaigns over the years, including, among others: 

President Ronald Reagan; Senator and Republican Presidential Candidate Robert Dole; Governor 

Thomas Keane (New Jersey); Congressman Jack Kemp (New York); Senator Arlen Spector 

(Pennsylvania); and President Donald J. Trump. 

5. I have authored five books: The Man Who Killed Kennedy: The Case Against LBJ 

(Skyhorse Publishing 2013); Nixon Secrets: The Rise, Fall and Untold Truth About the President, 

Watergate, and the Pardon (Skyhorse Publishing 2014); The Clinton's War on Women (Skyhorse 

Publishing 2015); Jeb! and the Bush Crime Family (Sky horse Publishing 2016); The Making of the 

President 2016: How Donald Trump Orchestrated a Revolution (Skyhorse Publishing 2017). I also 

regularly appear as a guest contributor on network and cable news and politically-focused television 

shows, including, among others, CNN, FoxNews, ABCNews, NBCNews, Meet the Press, Real Time 

with Bill Maher, and C-Span. 
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6. In short, I have devoted most of my professional life to politics and public policy, 

focusing my efforts in support of candidates, causes and policies affiliated with the RepublicanParty. 

The Controlled Substances Act 

7. Working with the Nixon Administration afforded me constant contact with 

Administration officials, both inside and outside the White House. One of the officials with whom 

I was in regular contact was Myles Ambrose, who, at the time, was involved in President Nixon's 

"War on Drugs" and eventually became the first "Drug Czar" (Exhibit 23, N.Y. Times Article). I 

remember tbat, in the winter ofl 9 71, I met Mr. Ambrose at "The Exchange," then a popular hangout 

for politicos in Washington, DC. Over drinks, Mr. Ambrose and I began to discuss tbe President's 

agenda Not surprisingly, he spoke most favorably of the President's plan to "win" the War on 

Drugs. In particular, Mr. Ambrose said to me: "We gotta do this drug stuff. We gotta get rid of tbe 

'niggers.'" He proceeded to explain that those associated with the President associated African 

Americans and hippies protesting the Vietnam War with marijuana, which the President and Mr. 

Ambrose believed was the drug of choice for these two groups. I remember this conversation well, 

because it shocked and offended me. 

8. I came to learn, and, as is known to hlstory, those associated with the President felt 

that war protestors and those with whom they associated were a threat to the Nation in its fight 

against communism. He also had mixed emotions toward African Americans, whom he may have 

associated with the anti-war left. No legislation could be focused directly at these two groups, as the 

Administration recognized that such would draw objections based upon, among other things, 

constitutional grounds. The alternative strategy developed by the Administration was to use the War 

on Drugs -- and, in particular, the efforts to criminalize and prosecute possession and use ofcannabis 
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-- to marginalize war protestors and African Americans and "get them off the streets." To convert 

these viewpoints into policy, the President, members of his Administration, and those whom he 

entrusted to liaise with Congress dedicated themselves to enacting and administering a legislative 

agenda directed toward prosecuting, in particular, war protestors and African Americans for use of 

cannabis. 

9. The Administration's efforts were successful in enacting the CSA in 1970. 

Thereafter, the President named Mr. Ambrose to lead the White House Office of Drug-Abuse Law 

Enforcement -- a precursor to the Drug Enforcement Agency, which then led the Administration's 

War on Drugs. 1 

10. Again, all of these efforts, as they pertained to criminalizing cannabis, were directed 

toward suppressing the rights of African Americans and protestors of the Vietnam War, whom the 

President believed were threatening to undermine America's sense ofcollective purpose in the Cold 

War and the battle against communism. My recollection of these events and conversations is 

consistent with those ofothers from the Nixon Administration. For example, John Ehrlichman, who 

served as the Administration's Domestic Policy Chief and was one of the President's closest political 

advisors, confirmed that the enactment and enforcement of laws criminalizing cannabis were 

directed toward political suppression and racial discrimination. 1n this regard, Mr. Ehrlichman said: 

You want to know what this was really all about? The Nixon 
campaign in 1968, and the Nixon White House after that, had two 
enemies: the antiwar left and black people. You understand what I'm 
saying? We knew we couldn't make it illegal to be either against the 
war or black, but by getting the public to associate the hippies with 
marijuana and blacks with heroin and then criminalizing both heavily, 
we could disrupt those communities. We could arrest their leaders, 
raid their homes, break up their meetings, and vilify them night after 

1Ironically, Mr. Ambrose, who was slated to become the first director of the DEA, resigned from 
the Administration before accepting the post. 
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night on the evening news. Did we know we were lying about the 
drugs? Of course we did. 

NY Daily News, A. Edelman, Nixon Aide: "War on Drugs" was tool to target "black people" 

(March 23, 2016) (Exh. 4); see also Harper's Magazine, D. Baum, Legalize it All: How to Win the 

War on Drugs (April 2016) (Exh 5) ("Nixon's invention of the war on drugs as a political tool was 

. 1 ") cyruca ... . 

11. If incarceration of the antiwar left and African Americans constitutes the measure of 

the War on Drugs' success, the Administration's efforts must be characterized as "successful." 

According to the New York Daily News, "by 1973, about300,000 people were anested under the law 

-the majority of whom were African American" (Exh. 4). 

12. The Administration's anti-cannabis policies thus were manifested in two distinct, but 

related, efforts - to usher the CSA through Congress and then to use the law as a tool to incarcerate, 

harass and undermine those whom the President considered hostile to American interests. 

13. While there also may well have been those who genuinely believed that marijuana 

was a dangerous drug on par wjth heroin, the individuals responsible for making and administering 

America's drug policy were, in my experience, not among them. The driving force behind the CSA 

and its administration was to suppress and discriminate. It represents a regrettable and unfortunate 

period in American history which, I trust, contemporary society will, at some point, endeavor to 

correct - perhaps now. 
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preliminary injunction. 

MICHAELS, HILLER 
NOTARY PUBLIC, STATE OF NEW YORK 

Registration No. 02Hl6328111 
Qualified In Kings County 

Commission Exolres Julv 27, 202,o 
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