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 IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY 

 

CARL OLSEN, 

  Petitioner, 

 vs. 

IOWA BOARD OF PHARMACY, 

  Respondent 

 
 

Case No.: CVCV047867 
 

RULING ON PETITION FOR  
JUDICIAL REVIEW 

 

 Hearing in this case was held October 24, 2014.  Petitioner Carl Olsen appeared 

personally.  Megan Gavin appeared for respondent, Iowa Board of Pharmacy. 

Introduction 

 This is a judicial review action from a November 6, 2013 ruling of the Iowa Board of 

Pharmacy.  Mr. Olsen petitioned the Board to recommend to the 2014 Iowa General Assembly 

that it remove marijuana from Schedule I of the Uniform Controlled Substances Act, Iowa Code 

Chapter 124.  He wishes to clear the way for medical use of marijuana in Iowa.  The Board 

denied Mr. Olsen’s petition. 

 Olsen timely filed this judicial review action in Polk County District Court.  He asserts 

that the Board erred because it has a duty under Iowa Code Chapter 124 to recommend 

reclassification of marijuana.  He filed an amended petition June 17, 2014.  Mr. Olsen asks that 

the court set aside the Board’s November 6, 2013 ruling, enter a declaratory judgment that 

marijuana has accepted medical use in treatment in the United States, and issue a writ of 

mandamus requiring the Board to recommend removal of marijuana from Schedule I of the Iowa 

Controlled Substances Act.  The Board resists. 

 The record consists of attachments filed with the Petition for Judicial Review, and the 

Proposed Agency Record filed by respondent on July 25, 2014. 
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 Statement of Facts 

 In 2010, at the request of Mr. Olsen, the Iowa Board of Pharmacy recommended to the 

legislature that it reclassify marijuana from a Schedule I controlled substance to a Schedule II 

controlled substance, under Iowa Code Chapter 124.  The legislature has never adopted this 

recommendation. 

In general, Schedule I controlled substances are illegal to sell or possess in the State of 

Iowa, and include such substances as opium derivatives and hallucinogens.  See Iowa Code § 

124.204(2013).
1
  The Board of Pharmacy may recommend to the legislature that it remove a 

controlled substance from Schedule I, or reclassify a substance to Schedule II, which would 

allow for its use for medicinal purposes.  See Iowa Code § § 124.203, 124.205.   

In August 2012 Olsen again petitioned the Board of Pharmacy to recommend removal of  

marijuana from Schedule I.  In November 2012, the Board denied that request, stating “that the 

supporting documentation did not contain sufficient, new scientific information to warrant 

recommending the reclassification of marijuana this year.”  (Cited in Ruling and Order on 

Petition for Judicial Review, Polk County Case No. CVCV045505).  Olsen sought judicial 

review of that ruling.  In February 2014, the Polk County District Court denied Mr. Olsen’s 

petition for judicial review, holding that the Board’s ruling was not irrational or illogical on its 

face, and that the record before the District Court was insufficient to determine whether the 

Board’s decision was in error.  (Case No. CVCV045505, February 18, 2014 Ruling and Order on 

Petition for Judicial Review.) 

 In July 2013, Olsen again petitioned the Pharmacy Board to recommend that the 

legislature remove marijuana from Schedule I.  He cited a number of scientific studies, as well as 

statutes from other states which allow medical use of marijuana.  In November 2014, the Board 

denied Olsen’s request.  This ruling is attached to plaintiff’s petition.  It states: 

                                                           
1
 References in this ruling are to the 2013 Code of Iowa in effect at the time the Board ruled on Olsen’s 

petition, unless otherwise noted. 

E-FILED  2014 DEC 10 10:43 AM POLK - CLERK OF DISTRICT COURT



 

-3- 

 
The Board recommended the rescheduling of marijuana in 2010.  The Board 

recognized at that time and continues to recognize that the scheduling of 

controlled substances is ultimately a decision for the Iowa Legislature.  The 

General Assembly took no action on the Board’s 2010 recommendation.  During 

the 2013 session, the legislature considered but did not act upon two bills calling 

for the rescheduling of marijuana.  On November 6, 2013, the Board concluded 

that it was not advisable or appropriate to recommend the rescheduling of 

marijuana in 2014.  

Ex. 1. 

Motions for Judicial Notice 

 Olsen asks the court to take judicial notice of:  1) a law enacted in North Carolina in July 

2014, 2) a law enacted in New York in July 2014, and 3) a law enacted in Missouri in July 2014.  

The Board resists. 

 The court may consider such evidence as it deems appropriate in judicial review of “other 

agency action”, i.e. actions other than evidentiary hearings.  Iowa Code § 17A.19(7).  However, 

the court’s discretion to hear additional evidence “is for the limited purpose of ‘highlighting what 

actually occurred in the agency in order to facilitate the court’s search for errors of law or 

unreasonable, arbitrary, or capricious action.’”  Office of Consumer Advocate v. Iowa Utilities 

Board, 770 N.W.2d 334, 343 (Iowa 2009) (internal citations omitted).  The additional evidence 

is not to be used to retry the factual issues in district court.  Id.   

 Because the laws that petitioner asks the court to consider were enacted after the Board’s 

ruling was issued in November 2013, they have no relevance to what actually happened before 

the Board.  Therefore, the three motions to take judicial notice are overruled. 

 Petitioner also cites legislation that was passed by the Iowa legislature in 2014 allowing  

use of cannabinoid oil for treatment of epilepsy.  2014 Iowa Acts, SF 2360.  This legislation was 

also enacted after the agency action at issue here, and is not directly relevant to the Board’s 2013 

decision. 
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  On December 6, 2014, Mr. Olsen filed a motion asking the court to consider a section of 

the statute that he had not cited previously – Section 124.208(9)(b).  This code section was in 

effect when the Board issued its decision in November 2013.  The court will consider this statute 

in ruling on this matter. 

 

Standard of Review 

 This is a proceeding for judicial review of administrative agency action under Iowa Code 

Chapter 17A.  Petitioner may obtain relief from agency action if his substantial rights are 

prejudiced, and the agency has violated any of the subsections of Code Section 17A.19(10).  

Olsen asserts that the Board’s decision is based upon an erroneous interpretation of a provision 

of law whose interpretation has not clearly been vested by a provision of law in the discretion of 

the agency, in violation of Iowa Code Section 17A.19(10)(c).
2
 

The Board argues that the decision to recommend rescheduling of marijuana is a decision 

that is vested by a provision of law in the Board’s discretion, and thus its decision should be 

reversed only if it is irrational, illogical, or wholly unjustifiable, pursuant to Section 

17A.19(10)(l).  The court must not give any deference to the agency’s view of whether it is 

vested with discretion to interpret the law.  Iowa Code § 17A.19(11)(a).   

The Iowa Supreme Court has stated: 

Our review of authorities on this subject has confirmed our belief that each case 

requires a careful look at the specific language the agency has interpreted as well 

as the specific duties and authority given to the agency with respect to enforcing 

particular statutes. It is generally inappropriate, in the absence of any explicit 

guidance from the legislature, to determine whether an agency has the authority to 

interpret an entire statutory scheme. As we have seen, it is possible that an agency 

has the authority to interpret some portions of or certain specialized language in a 

statute, but does not have the authority to interpret other statutory provisions. 

Accordingly, broad articulations of an agency's authority, or lack of authority, 

                                                           
2
 Olsen’s petition for judicial review alleges violations of additional provisions of Section 17A.19(10).  See 

Id., ¶ 31.  However, he did not brief or argue these additional alleged violations.  Therefore the court deems 

them waived. 
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should be avoided in the absence of an express grant of broad interpretive 

authority. 

 

Renda v. Iowa Civil Rights Com'n,  784 N.W.2d 8, 13 -14 (Iowa 2010).  The Court in Renda set 

forth guidelines for courts to follow, including 1) whether the statutory provision being 

interpreted is a substantive term within the special expertise of the agency; 2) whether the 

provisions to be interpreted are found in a statute other than the statute the agency has been 

tasked with enforcing; and 3) whether the term has an independent legal definition that is not 

uniquely within the subject matter expertise of the agency.  Renda, 784 N.W.2d at 14.   

 The court has reviewed the specific authority granted to the Board to make annual 

recommendations for reclassification of controlled substances to the legislature (Sections 

124.201(1) and (2)); the statutes listing marijuana as controlled substances (Iowa Code § 

124.204(4)(m), 124.206(7)(a), and 124. 208(9)(b)); and the statutes dealing with reclassification 

or deletions of  controlled substances (Code Sections 124.203 and 124.205).  In addition, Iowa 

Code Section 135.31 gives the Board of Pharmacy policymaking authority.  Five of the seven 

members of the board must be licensed pharmacists.  Iowa Code § 147.(1)(e).  The statutory 

scheme for classification of controlled substances is highly technical and relies heavily on the 

expertise of the Board.  Based upon these statutes, the court concludes the Board is given 

discretion to make recommendations for rescheduling controlled substances, and the decision of 

the Board is entitled to appropriate deference under Section 17A.19(10) and (11).   

Therefore, the court will reverse the agency’s decision only if it is irrational, illogical, or 

wholly unjustifiable.  Iowa Code § 17A.19(10)(l).  Review of agency action under the irrational, 

illogical, or wholly unjustifiable standard is highly deferential.  Iowa Dental Ass'n v. Iowa Ins. 

Div., 831 N.W.2d 138, 142-43 (Iowa 2013). 
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Discussion and Analysis 

 This case turns on interpretation of several provisions of Iowa Code Chapter 124, the 

Uniform Controlled Substances Act.  See Iowa Code Section 124.601. 

 Chapter 124 creates five schedules for controlled substances.  Schedule I substances are 

listed in Section 124.204, and are the most highly regulated substances.  Schedule I substances 

include opiates and hallucinogenic substances.  Marijuana is listed under Schedule I as follows: 

“Marijuana, except as otherwise provided by rules of the board [of pharmacy] for medicinal 

purposes.”  Iowa Code § 124.204(4)(m).  The Code section also states, “Exclusions.  This section 

does not apply to marijuana, tetrahydrocannabinols or chemical derivatives tetrahydrocannabinol 

when utilized for medicinal purposes pursuant to rules of the board.”  Iowa Code § 124.204(7).   

Schedule II controlled substances are listed in Section 124.206, and include substances 

which are addictive, but frequently used for medical purposes such as opiates, codeine, 

hydrocodone, and morphine.  See Iowa Code § 124.206(2).  Marijuana is also listed in Schedule 

II as follows:  “Marijuana when used for medicinal purposes pursuant to rules of the board.”  

Iowa Code § 124.206(7)(a).   

Schedule III controlled substances are listed in Code Section 124.208.  They include 

stimulants, depressants, and narcotic drugs.  See Iowa Code § 124.208(2).  Dronabinol, a 

derivative of the cannabis plant, is listed in Schedule III.  Iowa Code § 124.208(9)(b).  This Code 

section states that the referenced drug – ANDA – has been approved the U.S. Food and Drug 

Administration.  Id.   

Thus the legislature has recognized that the Board may enact rules for medical use of 

marijuana under both Schedule I and Schedule II.  To date the Board of Pharmacy has not 

enacted rules relating to the medical use of marijuana.  The history of these enactments 
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concerning marijuana’s listing in Schedule I and Schedule II of Chapter 124 is set forth in a 

dissenting opinion in State v. Bonjour, 694 N.W.2d 511, 516-17 (Iowa 2005) (Wiggins, J. and 

Lavorato, C.J. dissenting).  In that case the court considered a different issue than is presented 

here, but the discussion of the statutory history concerning inclusion of marijuana under 

Schedules I and II is instructive.  This is an issue which has been raised, studied, and considered 

in the past in Iowa.  See Id. 

The Board is given the duty to make recommendations to the legislature for deletions and 

revisions to the schedules of controlled substances “which it deems necessary or advisable.”  

Iowa Code Section 124.201(1).  That section states: 

1. The board shall administer the regulatory provisions of this chapter. Annually, 

within thirty days after the convening of each regular session of the general 

assembly, the board shall recommend to the general assembly any deletions 

from, or revisions in the schedules of substances, enumerated in section 124.204, 

124.206, 124.208, 124.210, or 124.212, which it deems necessary or advisable. In 

making a recommendation to the general assembly regarding a substance, the 

board shall consider the following: 

 

. . . . . . .  

 

2. After considering the above factors, the board shall make a recommendation to 

the general assembly, specifying the change which should be made in existing 

schedules, if it finds that the potential for abuse or lack thereof of the substance is 

not properly reflected by the existing schedules. 

Iowa Code § 124.201(1)(emphasis added). 

             In addition, Iowa Code Section 124.203 states that the Board shall recommend to the 

legislature that it place a substance in Schedule I if it has a high potential for abuse, and has no 

accepted medical use in treatment in the United States, or lacks accepted safety for use in 

treatment under medical supervision.  Iowa Code § 124.203(1) (2013).  The statute also states:  

“If the board finds that any substance included in schedule I does not meet these criteria, the 

board shall recommend that the general assembly place the substance in a different schedule or 
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remove the substance from the list of controlled substances, as appropriate.”  Iowa Code § 

124.203(2).   

Iowa Code Section 124.205 states that the Board shall recommend to the legislature that 

is place a substance in Schedule II if it has 1) a high potential for abuse, 2) currently accepted 

medical use in treatment in the United States, or currently accepted medical use with severe 

restrictions, and 3) abuse of the substance may lead to severe psychic or physical dependence.  

Iowa Code § 124.205(1).    

 Petitioner argues that, based on the record presented to the Board with his petition, the 

Board is required to conclude that marijuana has “currently accepted medical use in treatment in 

the United States,” within the meaning of Iowa Code Section 124.203(1).   His petition to the 

Board includes citations to the record made before the Board in 2010 when it voted to 

recommend rescheduling marijuana from Schedule I to Schedule II.  He also cited 19 states 

which accepted medical use of marijuana in treatment and a CD of scientific literature on this 

topic.  (Petition for Agency Action, pp. 7-8.)  He then argues that, under subsection (2) of 

Section 124.205, the Board must recommend removal of marijuana from the list of Schedule I 

controlled substances. 

 In construing statutes, the court must ascertain legislative intent.  Mall Real Estate, L.L.C. 

v. City of Hamburg, 818 N.W.2d 190, 194 (Iowa 2012).  In doing so, the court is to consider the 

language used in the statute, the object the legislature sought to accomplish, and the wrong the 

general assembly sought to remedy.  Id.  The court searches for legislative intent as shown by 

what the legislature said, rather than what it should or might have said.   Auen V. Alcoholic 

Beverages Div., Iowa Dept. of Commerce. 679 N.W.2d 586, 590 (Iowa 2004).  If a term is not 

defined in a statute, the term is given its ordinary and common meaning by considering the 
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context within which it is used.  Id.  If possible, a statute must be construed so as to give effect to 

all its provisions.  State v. Harrison, 325 N.W.2d 770, (Iowa Ct. App. 1982); see also State v. 

Netzer, 579 S.W.2d 170 (Mo. Ct. App. S.D. 1979) (stating provisions of Uniform Controlled 

Substances Act must be construed together).  

 Chapter 124 is based on the Uniform Controlled Substances Act, and is to be construed to 

carry out its general purpose of making uniform the law of those states which enact it.  Iowa 

Code § § 124.601, 124.602.  “The Uniform Controlled Substances Act was drafted to maintain 

uniformity between the laws of the several states and those of the federal government and is 

designed to complement the federal law and provide an interlocking trellis of federal and state 

law to enable government at all levels to control more effectively the drug abuse problem.”  

Prefatory Note to Uniform Controlled Substances Act (1990).  One of the major purposes of the 

federal Controlled Substances Act is to prevent illegal manufacture, distribution, and possession 

of controlled substances that have a substantial and detrimental effect on the health and welfare 

of the American people.   21 U.S.C. § 801. 

Petitioner focuses on the language of Section 124.203(2), which states that the legislature 

“shall” recommend deletion of a controlled substance from Schedule I if it does not meet the 

criteria concerning medical use in treatment in the United States.  However, this narrow reading 

of the statute ignores the broad language of Section 124.201, which states that the Board shall 

annually recommend revisions to the schedules of substances “which it deems necessary or 

advisable.”  Sections 124.201, .203, and .205 must be read to give effect to all of them.  In doing 

so, the court concludes the legislature intended that the Board have discretion to recommend 

whether a controlled substance should be removed from Schedule I, or reclassified from 

Schedule I to Schedule II.  This authority is clearly stated in subsection (201).  The criteria for 
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reclassification or deletion are set forth in subsections (203) and (205).  Petitioner’s 

interpretation would nullify the language in Section 124.201. 

 Because the Board has discretion, petitioner must show that the Board abused its 

discretion in denying his petition for agency action.  The Board made a finding that it did not 

deem it “advisable or appropriate to recommend the rescheduling of marijuana in 2014.”  This is 

within the discretion of the Board, and petitioner has not shown that this decision is irrational, 

illogical, or wholly unjustifiable.  While a previous iteration of the Board did make such a 

recommendation to the legislature in 2010, in subsequent years the Board has declined to do so.  

This is within its discretion. 

The court has also considered Section 124.208(9) and its listing of dronabinol, derived 

from the cannabis plant, as a Schedule III controlled substance.  However, this does not cause the 

court to change its opinion that it is within the discretion of the Board whether to recommend 

marijuana be removed from Schedule I, for the reasons set forth above.   

 For the reasons stated above, the petition for judicial review should be dismissed. 

 IT IS ORDERED that the petition for judicial review is dismissed, with costs taxed to 

petitioner. 

Dated this 10th day of December, 2014. 

E-FILED  2014 DEC 10 10:43 AM POLK - CLERK OF DISTRICT COURT



State of Iowa Courts

Type: OTHER ORDER

Case Number Case Title
CVCV047867 CARL OLSEN VS IOWA BOARD OF PHARMACY

So Ordered

Electronically signed on 2014-12-10 10:43:29     page 11 of 11

E-FILED  2014 DEC 10 10:43 AM POLK - CLERK OF DISTRICT COURT


