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IOWA BOARD OF PHARMACY 

 
PETITION FOR RECOMMENDATION  ) PETITION FOR 
TO REMOVE MARIJUANA FROM   ) AGENCY ACTION 
SCHEDULE I OF THE IOWA UNIFORM  ) 
CONTROLLED SUBSTANCES ACT  ) 

 
To: Iowa Board of Pharmacy 

400 SW Eighth Street, Suite E 
Des Moines, Iowa 50309-4688 

 
By provision of law: 
 

Annually, within thirty days after the convening of each regular 
session of the general assembly, the Board shall recommend to the 
general assembly any deletions from, or revisions in the schedules of 
substances, enumerated in sections 124.204, 124.206, 124.208, 
124.210, or 124.212, which it deems necessary or advisable. 

 
Iowa Code § 124.201(1) (2013). 
 

1. The board shall recommend to the general assembly that the 
general assembly place a substance in schedule I if the substance is 
not already included therein and the board finds that the substance: 

 a.  Has high potential for abuse; and 
 b.  Has no accepted medical use in treatment in the 

United States; or lacks accepted safety for use in 
treatment under medical supervision. 

2. If the board finds that any substance included in schedule I does 
not meet these criteria, the board shall recommend that the general 
assembly place the substance in a different schedule or remove the 
substance from the list of controlled substances, as appropriate. 

 
Iowa Code § 124.203 (2013). 
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INTRODUCTION 
 

In 2010, the Iowa Board of Pharmacy (the “Board”) recommended 

that marijuana be removed from schedule I and placed in schedule II of the 

Iowa Uniform Controlled Substances Act (the “Act”). 

Petitioner, Carl E. Olsen, asserts that once the Board deems it 

necessary and advisable to remove marijuana from schedule I and place it 

in schedule II, the Board is required to make annual recommendations to 

the Iowa General Assembly until it acts on the Board’s recommendation.  

REQUESTED ACTION 
 

Petitioner requests a recommendation from the Board to the Eighty-

Fifth Iowa General Assembly that marijuana be removed from schedule I, 

Iowa Code § 124.204(4)(m), and such other revisions in the schedules and 

recommendations which are required by the Act, or deemed necessary or 

advisable by the Board. 

PRIOR HISTORY 
 

A. First Ruling from the Board on October 7, 2008 

On May 12, 2008, Petitioner requested the Board make a 

recommendation to the General Assembly that marijuana be removed from 

schedule I.  At that time, twelve states had already established marijuana’s 
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“accepted medical use in treatment in the United States” as a matter of 

law1 by enacting laws regarding medical use.   

The question of whether marijuana has “accepted medical use in 

treatment in the United States” was presented as a question of law rather 

than as a question of science.  See Board Case No. 2008-105. 

On October 7, 2008 the Board denied the request because it did not 

include any scientific evidence on marijuana’s “potential for abuse.”2 

On April 21, 2009 the Iowa District Court remanded the case to the 

Board because “potential for abuse” is not determinative of whether 

marijuana should be placed in schedule I.  See McMahon v. Iowa Board of 

Pharmacy, Iowa District Court for Polk County No. CV 7415, Ruling on 

Petition for Judicial Review.3 

 

 

                                           
 1.  

Alaska Statutes § 17.37 (1998); California Health & Safety Code § 11362.5 (1996); Colorado 

Constitution Article XVIII, Section 14 (2000); Hawaii Revised Statutes § 329-121 (2000); 22 Maine 
Revised Statutes § 2383-B (1999); Montana Code Annotated § 50-46-101 (2004); Nevada Constitution 
Article 4 § 38 - Nevada Revised Statutes Annotated § 453A.010 (2000); New Mexico Statutes Annotated 
§ 30-31C-1 (2007); Oregon Revised Statutes § 475.300 (1998); Rhode Island General Laws § 21-28.6-1 
(2006); 18 Vermont Statutes Annotated § 4471 (2004); Revised Code Washington (ARCW) § 69.51A.005 
(1998). 
 2. 

http://resources.iowamedicalmarijuana.org/petition/2012/20081007_pharmacy_board.pdf. 

 3. 
http://resources.iowamedicalmarijuana.org/petition/2012/20090421_district_court.pdf. (“Section 

124.203 of the Iowa Code requires that any controlled substance have (1) a high potential for abuse, and 
(2) no accepted medical use in treatment in the United States before it may be classified under Schedule 
I. Because the Code imposes both criteria as a prerequisite to Schedule I classification, the failure to 
meet either would require recommendation to the legislature for removal or rescheduling. See id. As 
such, the Board's statement that it ‘would also need to make a finding that marijuana lacks a high 
potential for abuse’ before it could recommend to the legislature that marijuana be moved from Schedule 
to Schedule II is based upon an erroneous interpretation of law.”) 
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B. Second Ruling from the Board on July 21, 2009 

On July 21, 2009 the Board again denied Petitioner’s request 

because it did not include any scientific evidence on the question of 

marijuana’s medical efficacy.4   

Petitioner sought judicial review on the ground that the Board 

misinterpreted the statutory language “accepted medical use in treatment in 

the United States” to mean “medical efficacy” rather than accepted medical 

use in 12 states (all of which were “in the United States”).5 

C. Third Ruling from the Board on February 17, 2010 

On July 21, 2009 the Board decided on its own initiative to hold 

evidentiary hearings on marijuana’s medical efficacy, addressing, among 

other things, the eight factors in Iowa Code § 124.201(1)(a)-(h).6 

The Board held a series of four, statewide public hearings between 

August 19, and November 4, 2009. These hearings were transcribed by a 

certified court reporter.7 

                                           
 4. http://resources.iowamedicalmarijuana.org/petition/2012/20090721_pharmacy_board.pdf 

 5. http://resources.iowamedicalmarijuana.org/petition/2012/20091030_district_court.pdf 

 6. 
http://resources.iowamedicalmarijuana.org/petition/2012/20090721_scheduling_review.pdf; 

http://www.iowamedical.org/documents/news/081809_MarijuanaHearings.pdf. The eight factors in Iowa 
Code § 124.201(1)(a)-(h) do not change the meaning of Iowa Code § 124.203(1)(b) to require that 
marijuana must first have accepted medical use in treatment in the United States before the same can be 
found in Iowa. 

 7. 
http://www.iowamedicalmarijuana.org/pharmacyhearings.aspx 
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Based on the evidence introduced at these hearings, the Board voted 

unanimously on February 17, 2010 to recommend that the General 

Assembly remove marijuana from schedule I.8 

On May 14, 2010 the Iowa Supreme Court dismissed the appeal as 

moot.  McMahon v. Iowa Board of Pharmacy, No. 09-1789, Order.9 

D. Subsequent Action by the Board 

In November 2010, the Board pre-filed LSB 1274DP with the Iowa 

Legislature (SSB 1016), recommending, among other things, that the 

general assembly remove marijuana, Iowa Code § 124.204(4)(m), from 

schedule I.10 

E. Inaction by the General Assembly 

To date, the Iowa General Assembly has neither accepted nor 

rejected the Board’s 2010 recommendation. 

THIS ACTION IS NECESSARY TO UPDATE THE RECORD 

The administrative record requires updating because much has 

happened nationwide since the Board last recommended rescheduling in 

2010.  As this petition seeks a current recommendation from the Board to 

the Eighty-Fifth Iowa General Assembly (2013-14), the Board must 

                                           
 8. 

http://resources.iowamedicalmarijuana.org/petition/2012/20100217_pharmacy_board.pdf 

 9. http://resources.iowamedicalmarijuana.org/petition/2012/20100514_supreme_court.pdf (“The 

Board ultimately made the reclassification recommendation sought by the petitioners and the intervenor.”) 

 10. 
http://resources.iowamedicalmarijuana.org/petition/2012/ssb1016_Introduced.pdf 

(http://www.iowa.gov/ibpe/pdf/2010_11_24minutes.pdf) 
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consider the present state of the art regarding the medicolegal aspects of 

marijuana in renewing its recommendation. 

ADDITIONAL EVIDENCE 

Petitioner incorporates by reference the prior petitions filed with the 

Board on May 12, 200811 and August 3, 2012.12  In addition to the evidence 

presented to the Board between August 19 and November 4, 2009, as well 

as that submitted by Petitioner in support of the August 3, 2012 petition, the 

following is offered in support of this petition. 

A. Other states have accepted the medical use of marijuana in 
treatment since August 3, 2012 

 
 Between the filing of the two petitions, five states13 accepted the 

medical use of marijuana in treatment of medical conditions.  Since the 

filing of the last petition on August 3, 2012, two additional states, 

Massachusetts and New Hampshire,14 now accept the medical use of 

marijuana in treatment, which brings the current state total to 19. 

 

                                           
 11. 

The first petition was filed with the Board on May 12, 2008. 

http://resources.iowamedicalmarijuana.org/imm/petitions/iowa_petition_20080512.pdf; 
http://resources.iowamedicalmarijuana.org/imm/petitions/iowa_memorandum_20080525.pdf 

 12. http://resources.iowamedicalmarijuana.org/petition/2012/petition_ibpe_2012_august.pdf 

 13. Arizona Revised Statutes, Title 36, Chapter 28.1, §§ 36-2801 through 36-2819 (2010); 

Connecticut Public Act No. 12-55 (2012) (not yet codified); Delaware Code, Title 16, Chapter 49A, §§ 
4901A through 4926A (2011); D.C. Law 18-210; D.C. Official Code, Title 7, Chapter 16B, §§ 7-1671.01 
through 7-1671.13 (2010); Michigan Compiled Laws, Chapter 333, §§ 333.26421 through 333.26430 
(2008); New Jersey Public Laws 2009, Chapter 307, New Jersey Statutes, Chapter 24:6I, §§ 24:61-1 
through 24:6I-16 (2010). 
 14. 

Massachusetts, November 6, 2012 (effective January 1, 2013), and New Hampshire, July 23, 

2013 (effective July 23, 2013). 
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B. Scientific Literature 

As further support of this petition, copies of the recent scientific 

literature published since the last filing are provided on the accompanying 

CD. 

ARGUMENT 

A. Background 

With the exception of marijuana, no other controlled substance listed 

in schedule I of the Iowa Uniform Controlled Substances Act has been 

accepted for medical use in any state “in the United States.”   

Marijuana has an extensive history of medical use in the United 

States.  See James v. City of Costa Mesa, No. 10-55769 (9th Circuit, May 

21, 2012) (Berzon, J., dissenting)15, Slip. Op. at pages 5309-5310: 

First, while California in 1996 became the first of the sixteen 
states that currently legalize medical marijuana, the history of 
medical marijuana goes back much further, so that use for 
medical purposes was not unthinkable in 1990. At one time, 
“almost all States . . . had exceptions making lawful, under 
specified conditions, possession of marihuana by . . . persons 
for whom the drug had been prescribed or to whom it had been 
given by an authorized medical person.” Leary v. United States, 
395 U.S. 6, 17 (1969). What’s more, the Federal government 
itself conducted an experimental medical marijuana program 
from 1978 to 1992, and it continues to provide marijuana to the 
surviving participants. See Conant v. Walters, 309 F.3d 629, 
648 (9th Cir. 2002). The existence of these programs indicates 

                                           
 15. http://www.ca9.uscourts.gov/datastore/opinions/2012/05/21/10-55769.pdf 
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that medical marijuana was not a concept utterly foreign to 
Congress before 1996. 
 
Marijuana’s placement in federal schedule I remains controversial 

today.  More than forty years ago, a presidential commission recommended 

decriminalization of marijuana.16 

In an effort to secure more information about marijuana, 
Congress, in section 601 of DAPCA, established the 
Commission on Marihuana and Drug Abuse to study marijuana 
use and its effects. The Commission, headed by Governor 
Raymond P. Shafer, issued its report, Marihuana: A Signal of 
Misunderstanding, in 1972. The Commission recommended 
that federal and state penalties for private possession of 
marijuana be eliminated and that governmental efforts should 
focus on discouraging marijuana use. Signal of 
Misunderstanding 134-38, 151-60. 
 

NORML v. Bell, 488 F. Supp. 123, 135 (D.D.C. 1980).  Subsequent findings 

were in accord with the Shafer Commission:   

New studies have indicated that the dangers of marihuana use 
are not as great as once believed. A recent report of a federal 
panel representing, inter alia, HEW, DEA, the State 
Department, and the White House, concluded that marihuana 
use entails a “relatively low social cost,” and suggested that 
decriminalization be considered. Washington Post, Dec. 12, 
1976, at A1, col. 1; Washington Star, Dec. 12, 1976, at A7, col. 
1. See United States v. Randall, supra note 61, at 2254 
(characterizing marihuana as “a drug with no demonstrably 
harmful effects”). Indeed, in NATIONAL COMMISSION ON 
MARIHUANA AND DRUG ABUSE, SECOND REPORT, DRUG 
USE IN AMERICA: PROBLEM IN PERSPECTIVE, Vol. I, at 
235 (1973), the Commission recommended that “the United 

                                           
 16. Public Law 91-513, Oct. 27, 1970, 84 Stat. 1280-1281, Part F — Advisory Commission, 

Establishment of Commission on Marihuana and Drug Abuse. 
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States take the necessary steps to remove cannabis from the 
Single Convention on Narcotic Drugs (1961), since this drug 
does not pose the same social and public health problems 
associated with the opiates and coca leaf products.” 
 

NORML v. DEA, 559 F.2d 735, 751 n.70 (D.C. Cir. 1977).  There is also the 

finding that “[m]arijuana, in its natural form, is one of the safest 

therapeutically active substances known to man.”17  Despite the historical 

record of the medical use of marijuana, the DEA Administrator then 

rejected rescheduling because marijuana had no accepted medical use in 

treatment in the United States at the time the recommendation was issued.   

The issue of safety for use in treatment under medical supervision 

was once previously considered to be separate from the issue of accepted 

medical use.  This is no longer true.   

Since the Administrator based this determination on his 
decision that no medical uses are possible (and thus any use 
lacks “accepted safety”), we do not see that “safety” issue as 
raising a separate analytical question. 
 

See Alliance for Cannabis Therapeutics v. DEA, 930 F.2d 936, 940 n.4 

(D.C. Cir. 1991).  The following year, the DEA formally announced that 

previous administrative decisions separating safety from accepted medical 

use were incorrect and equated both issues for analytical purposes:   

                                           
 17. Opinion and Recommended Ruling, Findings of Fact, Conclusions of Law and Decision of 

Administrative Law Judge, DEA Docket No. 86-22 at 58-59 (Sept. 6, 1988). 
http://resources.iowamedicalmarijuana.org/imm/young.pdf 
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The scheduling criteria of the Controlled Substances Act 
appear to treat the lack of medical use and lack of safety as 
separate considerations. Prior rulings of this Agency purported 
to treat safety as a distinct factor. 53 FR 5156 (February 22, 
1988). In retrospect, this is inconsistent with scientific reality. 
Safety cannot be treated as a separate analytical question. 
 

Marijuana Scheduling Petition; Denial of Petition; Remand, DEA Docket 

No. 86-22, Vol. 57, Federal Register at 10504 (Thursday, March 26, 1992).  

Currently, the issue of marijuana’s safety for use under medical supervision 

is implicit in the analysis of whether marijuana has accepted medical use. 

It is no mere coincidence that California became the first state “in the 

United States” to accept the medical use of marijuana in treatment “in the 

United States” just two years after the DEA’s refusal to reclassify marijuana 

was upheld in Alliance for Cannabis Therapeutics v. DEA, 15 F.3d 1131 

(D.C. Cir. 1994). 

B. Accepted Medical Use and Treatment in the United States 

Marijuana has accepted medical use in treatment in the United States 

as a matter of law because 19 states18 now accept the medical use of 

marijuana.  The Iowa Code employs very specific language for the 

placement of controlled substances in schedule I.  In order to remain in 

schedule I, marijuana cannot have any “accepted medical use in treatment 

in the United States.” 

                                           
 18.  The District of Columbia also accepts marijuana for medical use with the consent of Congress. 
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The term “state” is defined as: 

“State,” when applied to a part of the United States, includes 
any state, district, commonwealth, territory, insular possession, 
and any area subject to the legal authority of the United States 
of America. 
 

Iowa Code § 124.101(29). 

 Accepted medical use in treatment “in the United States” does not 

mean accepted medical use “in every state.”  In the Board’s Supplemental 

Order of July 21, 2009, Case No. 2008-105, the Board stated “the United 

States is 50 states, not 12.”  This argument has been rejected in Grinspoon 

v. DEA, 828 F.2d 881, 886 (1st Cir. 1987):  

We add, moreover, that the Administrator’s clever argument 
conveniently omits any reference to the fact that the pertinent 
phrase in section 812(b)(1)(B) reads “in the United States,” 
(emphasis supplied). We find this language to be further 
evidence that the Congress did not intend “accepted medical 
use in treatment in the United States” to require a finding of 
recognized medical use in every state or, as the Administrator 
contends, approval for interstate marketing of the substance. 
 
Accepted medical use in treatment “in the United States” does not 

mean accepted medical use “in Iowa.”  If General Assembly intended to 

make the condition for placement in Schedule I to be accepted medical use 

“in Iowa,” it would have done so.  The Board cannot assume the legislature 

made a mistake in using the phrase “in the United States” and really meant 
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to say “in Iowa.”  The legislature could have easily provided for “medical 

efficacy” if that was the intent.  The intent of the Iowa legislature is 

expressed in Iowa Code § 124.601 (“to make uniform the law of those 

states which enact it”). 

The choice of the words “in the United States” is consistent with the 

understanding that states are the primary regulators of medical practice in 

the United States.  See Conant v. Walters, 309 F.3d 629, 639 (9th Cir. 

2002): 

Our decision is consistent with principles of federalism that 
have left states as the primary regulators of professional 
conduct. See Whalen v. Roe, 429 U.S. 589, 603 n. 30, 51 L. 
Ed. 2d 64, 97 S. Ct. 869 (1977) (recognizing states' broad 
police powers to regulate the administration of drugs by health 
professionals); Linder v. United States, 268 U.S. 5, 18, 69 L. 
Ed. 819, 45 S. Ct. 446 (1925) ("direct control of medical 
practice in the states is beyond the power of the federal 
government"). We must "show[] respect for the sovereign 
States that comprise our Federal Union. That respect imposes 
a duty on federal courts, whenever possible, to avoid or 
minimize conflict between federal and state law, particularly in 
situations in which the citizens of a State have chosen to serve 
as a laboratory in the trial of novel social and economic 
experiments without risk to the rest of the country." Oakland 
Cannabis, 532 U.S. at 501 (Stevens, J., concurring) (internal 
quotation marks omitted). 
 

See also Gonzales v. Oregon, 546 U.S. 243, 251 (2006) (noting “the 

[Controlled Substances Act] explicitly contemplates a role for the States”). 
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 In Gonzales v. Raich, 545 U.S. 1, 28 n.37 (2005), the Supreme Court 

acknowledged the doubtful validity of marijuana’s current federal 

classification: 

We acknowledge that evidence proffered by respondents in this 
case regarding the effective medical uses for marijuana, if 
found credible after trial, would cast serious doubt on the 
accuracy of the findings that require marijuana to be listed in 
Schedule I. See, e.g., Institute of Medicine, Marijuana and 
Medicine: Assessing the Science Base 179 (J. Joy, S. Watson, 
& J. Benson eds. 1999) (recognizing that “[s]cientific data 
indicate the potential therapeutic value of cannabinoid drugs, 
primarily THC [Tetrahydrocannabinol] for pain relief, control of 
nausea and vomiting, and appetite stimulation”); see also 
Conant v. Walters, 309 F.3d 629, 640-643 (CA9 2002) 
(Kozinski, J., concurring) (chronicling medical studies 
recognizing valid medical uses for marijuana and its 
derivatives). 
 

 In Gonzales v. Oregon, 546 U.S. 243 (2006), the Court recognized 

the limits of the CSA and the role of state police powers vis-à-vis the 

practice of medicine. 

[T]he CSA . . . regulates medical practice insofar as it bars 
doctors from using their prescription-writing powers as a means 
to engage in illicit drug dealing and trafficking as conventionally 
understood. Beyond this, however, the statute manifests no 
intent to regulate the practice of medicine generally. The 
silence is understandable given the structure and limitations of 
federalism, which allow the States “‘great latitude under their 
police powers to legislate as to the protection of the lives, limbs, 
health, comfort, and quiet of all persons.’” (citations omitted) 
 

Id. at 269-270.  “When Congress wants to regulate medical practice in the 

given scheme, it does so by explicit language in the statute.”  Id. at 272. 
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 Finally, the phrase “accepted medical use in treatment in the United 

States” does not mean accepted medical use by the Food and Drug 

Administration (FDA) and/or the U.S. Drug Enforcement Administration 

(DEA):   

Unlike the CSA scheduling restrictions, the FDCA interstate 
marketing provisions do not apply to drugs manufactured and 
marketed wholly intrastate. Compare 21 U.S.C. § 801(5) with 
21 U.S.C. § 321 (b), 331, 355(a). Thus, it is possible that a 
substance may have both an accepted medical use and safety 
for use under medical supervision, even though no one has 
deemed it necessary to seek approval for interstate marketing. 
 

Grinspoon v. DEA, 828 F.2d 881, 887 (1st Cir. 1987): 
 

CONCLUSION 

 This petition acknowledges the Board’s duty to consider the eight 

factors in Iowa Code section 124.201(1)(a)-(h).  None of those factors is 

determinative. The Board cannot interpret, however, the eight factors in 

Iowa Code section 124.201(1)(a)-(h) in a manner which would result in a 

recommendation that is inconsistent with Iowa Code § 124.203(1)(b).19   

In 2010, the Board was correct in recommending marijuana be 

removed from schedule I because marijuana has accepted medical use in 

treatment in the United States as a matter of law. 

                                           
 19. 

In his ruling remanding the case to the Board, Judge Novak stated, “A finding of accepted 

medical use in treatment in the United States alone would be sufficient to warrant recommendation for 
reclassification or removal pursuant to the terms of Iowa Code section 124.203.”  McMahon v. Board of 
Pharmacy, No. CV 7415 at 4, fn. 1 (April 21, 2009) 
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Petitioner requests the Board renew its 2010 recommendation to the 

General Assembly to remove marijuana from schedule I and place it in 

schedule II. 

Respectfully submitted, 

________________________________ 
COLIN MURPHY, P.C.    AT0005567 
107 S. 4th Street 
Clear Lake, Iowa 50428 
T: (641) 357-4694 
F: (641) 357-4695 
E-mail: iowadrugdefense@gmail.com 
 

      ATTORNEY FOR PETITIONER 
      CARL E. OLSEN 
 
  

mailto:iowadrugdefense@gmail.com
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